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Tuesday,  9  March  1948 


INTERNATIONAL  MILITARY  TRIBUNAL 
FOR  THE  FAR  EAST 
Court  House  of  the  Tribunal 
War  Ministry  Building 
Tokyo,  Japan 


The  Tribunal  met,  pursuant  to  adjournment 


at  0930. 

Appearances  I 


For  the  Tribunal,  all  Members  sitting* 

For  the  Prosecution  Section,  same  as  before 
For  the  Defense  Section,  same  as  before* 


(English  to  Japanese  and  Japanese 
to  English  Interpretation  was  made  by  the 
Language  Section,  IMTFE.) 


1 


•  • ; 


I-ARSHAIa  of  the  COURT:  The  International 
i-’llltarv  Tribunal  for  the  Far  East  Is  now  In  session. 

TiiE  PRESIDENT:  All  the  accused  are  present 
except  rtIRANUIlA,  HIROTA,  SHIRATCRI  ana  UMEZU,  whp  are 
represented  by  counsel.  The  Sugamo  Prison  surgeon 
certifies  tha’t  they  are  ill  anc  unable  to  attend  the 
trial  today.  The  certificates  will  be  recoroec  and 


filed 


Mr.  Lazarus.  < 

MrII  LAZARUS:  Mr.  President,  the  corrections 
suggested  last  night  have  been  mace.  The  translators 
have  those  corrections,  and  Dr.  KANZAKI  Is  preoared  to 
read  the  corrected  r-anuscript.  . 

THE  PRESIDENT:  Lr.  KANZAKI. 

DR.  KANZAKI:  (Reading)  Mr,  President  and 
iismbers  of  the  Tribunal »  I  wish  to  show  on  behalf  of 
tne  defendants  that  they  are  not  guilty  of  the  alleged 
offenses  concerning  the  China  Affair, 

The  China  Affair  starteo  from  an  Incident  which 
took  place  at  11:40  p.m.  July  7,  1937,  In  which  a  unit 

I 

of  the  Japanese  forces,  then  maneuvering  In  the  vicinity 
0f  the  Lukowchlao,  at  a  spot  cor.raonly  callec.  Marcc  Pelo 

I  ' 

bricige,  was  Illegally  fired  upen  by  Chinese  troops 
stationed  at  Lungwangmlao.  (A.  T,  20,532,  20,6l9r) 

N 

U:  T.  20,532,  20,619.) 


-  i 


The  stationing  of  Japenese  troops  In  North 


Cnliitf  execut  JG  according  to  Article  IX  of  the  Joint 
note  concerning  tiie  North  China  Incloent  In  1901  (the 
Boxer  Rioelllon)  ano  Article  IX  of  Protocol  concerning 
the  Boxer  Rebellion.  (B.  Ex.  24-7,  T.  3314-.) 

Japan' right  to  perforn  such  maneuvers  had 
been  recognized  In  the  notes  exchanged  between  Japan 
and  China  concerning  the  retrocession  of  Tientsin  In  . 
1902.  The  above  notes  run  as  follows* 

Foreign  troops  shall  possess  the  rights  to 
perforin  maneuvers  of  target  oractice.  There  shall  be 

9 

no  need  of  notice  to  the  Chinese  authorities,  except 


When  ball  cartridges  or  loaded  shells  are  used. 

(A.  Ex.  2483,  T.  20,596.) 

On  the  night  of  the  event  a  unit  of  Japanese - 
forces  oerformlng  a  preparatory  exercise  for  a 
coming  Inspection,  and,  as  a  matter  of  course,  the 
Japanese  troops  used  blank  shots  at  the  time,  carrying 
no  ball  cartridges.  Accorclngly, . the  oerformance  of 
sucn  exercises  was  In  no  way  «  violation  of  the  agree 


ment  wnat soever. 

As  clearly  testified  In  the  evidence  the 
Jap-ineso  forces  were  In  the  following  conditions* 

1,  The  main  force  of  the  Jap-inese  Garrison 
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Army  at  Peiping  was  staying  at  Tungchow  preparing  for 
tne  inspection. 

2.  The  Second  Infantry  Regiment  stationed  ©t 
Tientsin  was  staying  at  Shanhaikwan  for  the  same  purpose. 

3.  Lt.  General  TASHIRO,  the  North  China 
Garrison  Army  commander,  was  so  seriously  ill  that  ho 
was  unable  to  take  command  of  his  forces,  (He  died  a 
short  time  later.) 

4.  Brigade  Commander  liajor  General  KA?AB3, 
Snozo,  was  staying  at  Shanhaikwan  to  inspect  the  Second 
Regiment,  leaving  Peiping,  his  regular  post. 

5.  At  Tientsin,  the  base  of  the  Japanese 
Garrison  Army,  the  supplying  of  arms  and  munitions  was 
impossible. 

Such  being  the  case,  the  Japanese  forces  were 
by  no  means  in  condition  favorable  for  provoking  an 
incident,  whereas  the  Chinese  /'rmy  had  alreaoy  taken 
up  positions  along  the  bank  of  the  Yungcheng  River, 
marching  its  forces  of  considerable  strength  up  to 
that  line,  Conslderlnr  these  facts  there  was  no  reason 
to  believe  that  the  Japanese  troops  should  have  ini¬ 
tiated  an  attack  upon  the  Chinese  forces.  It  is 
undoubtedly  evident  that  the  sucden  and  illegal  attack 
of  firing  by  the  Chinese  troops  was  really  surprising 


-»•  1.  iU,527.J  Besides  It  Is  al 

froE  the  evidence  that  Japan  had  re ver 
I  plan  for  waging  war  upon  China.  (B.  E 
Bx.  2487,  T.  20,615,  Bx.  2488,  T.  20,87( 
<Jld  the  Chinese  Army  take  such  a  defiant 
rsason  win  be  self-evident,  if  one  look 
development'  of  the  anti-Japanese  campalg 
communistic  movomont  in  Culna. 

At  first  the  Chinese  Government 
to  suppress  them,  but  of  lata  thoir  wav  i 
Japanese  goods  had  bocoma  more 
they  were  conducted 
a  general  popular 
Government  found  : 
control  over  the  movements 
Itself  began  to  assume' tho 
(a;  Bx,  63,  T.  20,985 
Sx.  2511,  T,  21,040; 
tho  development  of  th 


anc  IT  ora  organic  and 
on  0  larger  sciilo,  transformed  Int 
'  movement;  consequently  the  Chinese 
it  impossible  to  exercise  complete 

f  and  ot  last  the  government 
■  leadership  of  the  movement, 

;  Ex.  2510,  T.  21,023,  21,024; 
Ex.  2512,  T.  21.04-i.')  Tf-  Ufa- 
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to  the  Japanese.  (A.  Sx.  2487,  T»  20,619-20,620; 
fix.  2479,  T.  20,527.)  Besides  It  is  also  quite  clear 
from  the  evidence  that  Japan  had  raver  adopted  any 
plan  for  waging  war  upon  China.  (B.  Ex.  2479,  T.  20,527 
Bx.  2487,  T.  20,615;  Ex.  2488,  T.  20,870.)  Than,  why 
did  the  Chinese  Army  take  such  a  defiant  action?  The 
r'iason  will  be  self-evident,  if  one  looks  into  the 
development'  of  the  anti- Japanese  campaign  and  the 

communistic  movement  in  Culna. 

At  first  the  Chinese  Government  mace  efforts 

to  suppress  them,  but  of  late  their  way  of  boycotting 

Japanese  goods  had  bocoice  more  and  more  organic  and 

they  were  conducted  on  a  larger  scnle,  transformed  into 

a  general  popular  movement;  consecjuently  the  Chinese 

Government  found  it  impossible  to  exercise  complete 

control  over  the  movements,  and  ot  last  the  government 

itself  began  to  assume  tho  leadership  of  the  eiovement. 

(A.  Ex.  63,  T.  20,985;  Ex.  2510,  T.  21,023,  21,024; 

Bx.  2511,  T.  21,040;  Ex.  2512,  T.  21,043.)  It  was 

tho  development  ,of  the  communist  movements  in  Chinn 

that  spurred  and  boosted  this  antl^apanese  campaign, 

causing  suen  a  radical  transformation  of  the  movement 

fh  Ex  2487.  T.  20,619-20,620;  Ex.  24791  T.  2C,527. 

^b:  It  ii79’  i.  io;527i  Ei.  2487,  T.  61!;,  Bx.  hSi, 

A.  Ex.^J.^lI  20,985;  Ex.  2510,  I.  21,023.  2X, 024; 

Ex.  25il,  T. ■ Jl,040;  Ex.  2512,  T.  21,043.)  _ 


ocamo  a  sorious  monace  to  Japan. 

In  Soptombor  1920  a  moating  was  helo  at  Shanghai 
es‘tablishmont  of  tho  Chinoso 
loacorship  of  Voichinsky, 
Coraintorn  for  tho  Far  Fast,  and 

nlzod. 


in  preparation  for  tho 
Communist  Party  Uiidor  tho 
tho  ciroctor  of  tho 

lator  in  Kay  1921  the  party  was  formally  org 
Tho  poriod  between  1924  and  1927  was  tho  ago  of  tho 
Joint  campaign  of  tho  Kuomintung  and  tho  Chinoso  Com¬ 
munist  Party,  which  was  started  from  Sun  Ihsion's  pro¬ 
communist  policy.  (B.  Lytton  Report,  Chapter  I.) 

Rut  lator  tho  communists  bocamo  estranged  from 
. .  _  _ nii.'d  to  carry  on  their  original 


only  a  moretldoologicnl  agitation,  but  also  movamonrs 
of  military,  political  and  diplomatic  significance.  :  -i 
According  to  their  plan,  they  attempted  at  first  to 
consolidate  tholr  sphere  of  Influence  in  North  China,  ^ 
then  advance  forward  into  other  districts  to  divide 
China  in  two  --  the  Red  autocratic  North  China  ond 
the  democratic  South  China  —  and  finally  Sovlotlao 
tna  whole  land,  completing  the  destruction  of  democratic 
fL  T.vt.t-.ftn  Rv'?T)ort.  ChaD.  I.)  And  this  brought 


*- 


And  on  tno  other  hano,  they  con- 

forcibly 


darkness  and  terrors 

ducted  ingenious  propaganda  of  communlso 
creating  organizations  of  peoplo,  furnls! 

tho  armament  of  the  vrhole  people 

thoso  people  were  engaged  in  farming  *>nd 

When  punitive 
trans- 


Tfio  communists  aimed  tat 
At  peace  time, 

in  emergency  they  took  arms  to  fight 

forces  arrived,  they  concealed  all  thoAr  arms, 

forming  themselves  into  good  citizens.  So  punitive 

forces  were  often  nt  a  loss  to  distinguish  good  citizens 

from  those  bandits.  (A.  Ex.  2479-A,  T.  21,703;  3x.  57, 

Lytton  Report,  Chap.  I.)  Whan  rod  troops  were  to  evs- 

cuate  from  their  occupied  area,  they  adopted  their 

favorite  tactics  commonly  called  "Kung  chlh-chlng  yoh," 

» 

(Tn*  "Clear  tho  Room,  Sweep  tho  Field")  causing  all  men 
and  all  tnlngs  in  the  area  to  disappear  from  sight. 

This  brought  about  horrors  Indescribably  terrible  and 

Their  Dolltics  of  fraud,  intrigues  and  horrors 
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he  wns  led  Into  a  tr''p  of  tno  Intrigue  of  the  Goimunist  ,1  y 


Army.  He  was  arrostod  at  Sian  and  compelled  to  agree 

I  I 

to  form  an  anti -Japanese  front  by  the  Joint  campaign 
of  the  Xuomlngtung  ano  the  Communist  Party, 
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- ^.vrtor  rtiiTSir.n  Tncli:v.nt  ttinlr ^?fntl-Jr.,77Tnosc 

rovor  jrit  chnn.'^oc’  its  cVirrcctur  in  throo  points: 

Firstly,  cmti-Jr.-irnisr.  hoconc  nn  instrument 

» 

nf  national  ”'ollcy.  ^.s  statoC  cliovo,  anti-rlicnism 
hac'  lonf»  hc<;n  rootocl  in  thu  •?im''s  of  tho  puoplo  nncl 

Gnti-J.aprniisu  ^ovo^.^;nts  he:’  buon  continued  porsis- 

« 

tently.  Before  tho  incident,  howeV^r,  they  took  tho 
shape  of  r.  populrr  r.ovenent,  Yihile  the  Chinese  Govorn- 
nent  hnd  '-een  in  e  position  to  control  then.  But 
p.fter  r.dootin:;  antl-Japanisri  as  r.  national  policy 
in  the  \;c;ke  ("'f  the  formation  of  anti- Japanese  front 
by  tho  jrint  ernpair’n  of  the  Kuoninstunf;  and  tho 
Connunist  Party,  tho  rjov^rnnent  actually  and  formally 
took  the  leadership  of  anti- Japanese  popular  noverients, 
~»lacin.:t  itself  in  the  fore-front  of  tho  canpai^m, 

(A.  Ex.  57,  Lytton  Report,  Chap.  VII,  T.  20904, 

20907).  Prior  to  this,  althoUGh  not  r.  few  trr>uMos 
wore  raised  between  Japan  and  Chinn,  these  two  coun¬ 
tries  still  ncintained  their  friendship.  But  sinco 
China  adopted  nnti-Jnpanisn  as  its  nati'''nal  policy, 
their  friendly  relations  v;ere  brf»kun  by  Chinn, 

Secondly,  armed  forces  Were  usod  in  tho 
movement.  Needless  to  say,  it  was  utterly  unreason¬ 
able  that  such  rirvenents  should  be  attended,  by  riots, 

A.  Ex.  57,  Lytton  Rv^port,  Chap,  VII j  Tr,  20904,20907. 
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But  tho  Coiipunlst  Prrty  r.n’  tho  Kuordnctunr,  bcRcn  to 
p.f.kc  oropnrr.tions  for  r.  v;r.r  nn'ilnst  Jr.p^.n,  rA-optlnj;  q 
policy  of  uxclUf’inc  ^7  r.nioc’.  forco  rjiC  on  the  other 

hrnd  they  Ir.unchoC  vlfjorous  r-nP.  oxtunslvo  nnti-Jr.pr.neSo 
propaRonCr..  This  r.ur.nt  nothlnr-  hut  a  chnllcnRo  to 
Japan  v/lthout  a  .loolarr.tion  of  war  —  a  spoclal  situa¬ 
tion  which  coulJ  not  bo  cxplaino;.’  by  nonoral  rules  of 
international  la*.;. 

Thirdly,  furttuir  -proa.rcss  w.as  ricPo  in  connunlst 
povor«.;nts. 

As  tho  result  of  tho  Sian  InciO.ont  Gonoral 
Chianf;  Kai-shok  cop.pronlsoc!  with  tho  Chinese  Connunlst 
Party,  his  oil  ojiuP-y.  But  ho  a.^rool  v;ith  Copjiunlst 
Party  on  the  con’.ltlon  that  conpunlstlc  novonont  should 
bo  "ut  to  an  one',  so  that  Cliina  nia.ht  not  be  sacrlflcod 

in  tho  interests  of  coopunisn. 

IlowoVi-r,  as  Cocla.rod  openly  by  the  Chinese 
Connunlst  P^arty,  that  joint  crnpc'.inn  was  a  tor.porary 
ox-iodlentaip.inr;  at  the  fornation  of  tho  joint  antl- 
Japanoso  front.  And,  the  f-ct  is,  tho  Comunlst  Party 
intendoc'  to  establish  a  free  sphere  for  its  povonent 
under  the  cloak  of  joint  fr^-nt.  That  is  to  say,  neither 
the  Chinese  Copjiunlst  Party  ncr  the  Chinese  Bed.  Arny 
actually  desisted,  fron  cond.uctlnr,  their  co'.anunlst  r.ove- 
p.ents  in  accordance  with  the  above  con  "it ion,  but  on 
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ho  contrary  tho  frrnr.tlnn  of  the  Joint  cr.rrjr.l^'»n 
avo  furthor  ch?.ncus  for  '.’ovolopriont  of  tho  novoront 
Byforo  that  tiro  tho  cor/iunlsts  wore  clrcur 


icrlhuc’.  hy  the  •'•rossuro  of  tho  nov«rnnont  in  thoir 
i^vonont*  But  after  the  anroonont  v/lth  tho  fsovernnwiit, 
lein-j  roliovoc’  of  such  ohstaclos,  they  coulC  socuro 
;ho  xiiC.uT  sohero  for  tholr  activity,  (A*  Ex,  2547,  T, 
11556  -  215?7). 

.  Thoy  v;oru  -'IVon  r.any  r:oro  chancos  for  Infusin'? 
iholr  thou'-hts  0.007  horrts  of  tho  pooplo 

ihrourjh  anti- Japanese  propr.^ancla  soasonov.  Kith  comu- 
ilsn,  (B,  E::,  2547,  T*  2154,;)  • 


25 


Ex,  2547,  T,  21556  -  21557 
Ex.  2547,  T.  21549. 
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The  area  ^:vhich  the  Chinese  Comriiunist  Party  : 

had  attempted  to  make  subservient  to  their  purpose 
was  the  western  basins  of  the  Yellow  River  and  the 
Hwai  River  wliich  extended  from  Sian  up  to  the  northern 
part  of  Chiangsoo  Province,  forming  the  so-called 
"Penetration  Road"  of  the  branch  organizations  of 
the  Soviet  Communist  Party,  And  before  that  time  the 
Chinese  Communist  Party  had  been  pressed  upon  by  the 
Kuomintung  Army.  But  now  the  whole  area  which  the 
communist  had  already  encroached  upon  came  into  their 
sphere  of  influence  with  the  connivance  of  the 
Kuomintung  Government,  and  they  found  opportunity 
to  make  a  gradual  advance  into  other  districts,  i^nd 
this  attempt  was  realized.  The  Fourth  Army  of  the 
communistic  group,  which  had  been  showing  activity  in 
the  narrow  zone  on  the  border  of  Chiangsoo-Hsichiang 
■  Provinces,  succeeded  in  widening  their  sphere  both 
northward  and  southward,  which  extended  from  North 
China  in  the  North  to  the  s^thern  basin  of  the 
Yangtse  River  in  the  South, 

And  especially  the  Righth  Red  Army  made  a 

remarkable  advance  in  North  China. 

The  Chinese  Communist  Party  had  its  "cells" 
all  over  North  China,  and  it  was  successful  in  infus- 
ing  their  thoughts  especially  in  the  minds  of  students. 
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The  principal  aim  of  the  Kuoraintung  Conunu- 
nist  Joint  campaign  lay  in  anti-Japanism. 

'  The  development  of  these  movements  actually 
ran  counter  to  the  security  of  Japan.  And  the  Chinese 
Communist  Army  extended  its  influence  as  mentioned 
above,  leading  the  van  of  tho  armed  anti- Japanese 
movement  which  declared  war  against  Japan.  Such  a 
remarkable  growth  of  the  Chinese  Communist  Army  was 
not  merely  a  serious  menace  to  Japan  but  also  a 
deplorable  matter  to  Ch.Lnr.  herself,  because  the 
termination  of  the  anti-Japanese  war  would  mean 
nothing  but  the  end  of  the  Kuomintung-Comraunist  Joint 
campaign;  consequently  the  extension  and  consolidation 
of  the  influence  of  the  Chinese  Communist  Army,  in  its 
area  as  well  as  in  its  nature  would  Jeopardize  the 
unity  of  China  as  a  democratic  state.  This  is  clearly 
seen  in  the  actual  state  of  the  present  conflicts 
between  the  armies  of  the  ICuomintung  and  the  Communist 
Party.  Besides,  attention  must  be  paid  to  the  rela¬ 
tions  between  the  Chinese  Com.nunlst  Party  and  the 
Soviet  Communist  Party  or  former  "Comintern":  The 
Chinese  Communist  Party  was  organized  under  the  leade? 
ship  of  the  "Comintern,"  and  its  movements  were  con¬ 
ducted  ur^er  the  same  guidance.  (A.  F.x.  57,  Lytton 
Report,  Chap.  I.) 


Jp.*'r'.n  \jr.s  t'wvcru  fr'^n  Ion*"  thr.t  tho 
r,ctivitius  in  Jlrnchurin  ncc'.o  ^y  tho  Corr’iinlsts  T/oro 
inton'od  to  ruin  Mrnchulmo  rnd  ultlrr.toly  to  crush 
Koror.  an’.  JiV'cn.  !.nC.  it  cr.no  truoj  tho  status  of 
Lr.nchuria  is  what  wo  oX'octod  it  to  h*-,  isn't  it? 

..s  can  'ao  soon  fror;  tho  foro^^oins  stato- 
Hent,  China  a.’.o^tod  an  rri’.ud  anti-Japrnoso  r.ovor.ont 
as  hor  nrtii'nal  policy  with  the  result  that  tho 
cor.nunist  conTTai'-'n  'ainod  so  bif,  a  r.or.ontun  th«at 
tho  situation  has  ’jocono  Very  serious  for  Jaoan. 

This  nay  ho  T'ado  quito  dorr  by  tho  fact  that 
fron  1932  to  around  tho  outhroal:  <'f  tho  China 
Incidont  tho  Chinoso  Co’-r’unis  ts  issued  scores  of 
tirxs,  doclarations,  resolutions,  circular  tolerrrars, 
otc.,  r.rkinr,  desperate  efforts  to  attain  thoir  object 
(A.  Ex,  ?7,  Lytton  Rjonrt,  Chap.  III).  Nanoly; 
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1.  On  April  26,  1932,  the  temporary  govern¬ 
ment  of  Soviet  China  published  an  anti-Japanese  war 
declaration  decree.  It  declared  that  she  was  making 
every  possible  effort  to  block  the  peaceful  negotla- 
tlons  which  Japan  and  the  Nationalist  Government  of 
China  had  been  continuing  In  an  effort  to  adjust  the 
Slno- Japanese  diplomatic  relations.  It  also  declared 
that  It  was  putting  Into  practice  Its  assertion  that 
Japan  be  expelled  from  China  by  a  revolutionary  race 
war  which  would  be  brought  about  by  declaring  -war 

I 

against  Japan. 

2.  On  April  15,  1933  It  published  a  proposed 
cooperation  pact  between  Nationalists  and  Communists. 
It  declared  that  It  would  do  Its  best  to  hamper  the 
negotiations  between  the  Nationalist  Government  and 
the  Japanese  Government  over  the  adjustment  of  their 
diplomatic  relations.  It  also  urged  the  Nationalist 
Government  to  stop  attacking  the  Communist  Army  and. 
to  organize  an  anti-Japanese  volunteer  army,  and 
further  maintained  cooperation  between  Nationalists 
and  Communists. 

On  July  15,  1934,  furthermore.  It  published 
a  declaration.  It  proposed  to  confiscate  all  Japanese 
enterprises  and  properties  In  China  by  dispatching  the 
Chinese  Communist  Army  to  the  north  as  a  vanguard  to 


xecute  anti- Japanese  warfare.  Not  only  that,  but  it 

irged  the  Nationalist  Government  to  sever  at  once 

it  souglit 


diplomatic  relations  with  Japan  and  China 
to  mobilize  the  entire  Chinese  Array  to  carry  out  the 
Joint  anti- Japanese  war  and  to  organize  the  anti- 
Japanese  voluntaers  and  guerillas  to  make  them  partici¬ 
pate  directly  in  the  anti-Japanese  war  and  the  guerilla 
warfare. 

3.  On  August  1,  1935,  it  published  the 
famous  August  1  declaration  and  stated,  "Chinese  people 
in  the  whole  country  should  work  in  the  cause  of  anti- 
Japanese  national  salvation."  It  pressed  upon  the 
high  officials  of  the  Nationalist  Government  to  abandon 
their  slogans  on  Sino- Japanese  friendship,  cooperation, 
etc.,  and  urged  them  to  form  a  united  front  against 
Japan  instead  of  attacking  the  Communist  Army.  It 
sought  to  put  into  effect  anti-Japanese  national 
salvation  by  forming  a  united  race  front  and  by 
establishing  defensive  government.  It  also  sought  to 
confiscate  all  Japanese  properties  in  China  and  the 
funds  to  be  appropriated  to  anti- Japanese  war,  to 
overthrow  Japan  with  the  help  of  the  working  classes, 
Koreans  and  Formosans  in  Japan  who  might  be  friendly 
to  the  Chinese. 

- — On  napQmbnr  It  published.  "The 
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now  existing  political  situation  and  the  resolution 
on  the  Comnunlsts '  mission#"  This  revealed  the  fact 
the  Chinese  Communists  wore  making  strenuous  efforts  to 
form  the  anti- Japanese  united  race  front,  and  to  organ¬ 
ize  a  defensive  government  and  anti-Japanese  allied 
forces.  It  cited  a  ten-point  anti- Japanese  action 
program  such  as  "confiscation  of  all  Japanese  proper¬ 
ties  in  China  to  bo  appropriated  to  anti-Japanese 
enterprises;  and  all  other  anti- Japanese  elements  in 
Korea,  Formosa  and  Japan,  etc."  It  is  clear  that  they 
were  seriously  endangering  the  lives  and  properties 
of  the  Japanese. 

And  in  this  resolution,  it  was  openly  stated 
that  the  Chinese  Communists  were  endeavoring  to  en¬ 
large  and  strengthen  themselves  through  a  process  of 
anti- Japanese  war, 

5,  On  March  10,  1936,  it  published  the 
anti- Japanese  National  Salvation  Declaration.  It 
cited  ten-point  action  programs  and  urged  all  classes 
in  China  to  form  a  defensive  government  and  anti- 
Japanese  allied  forces. 

6.  On  Juno  13,  1936,  it  published,  "The 
resolution  on  the  imminent  political  situation,"  This 
revealed  the  fact  that  the  anti-Japanese  national 
salvation  campaign  was  spreading  in  the  whole  country 
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-....IfK 


of  China,  ospoclally  in  North  China;  that  a  big  mass 
campaign  was  in  contomplation;  in  addition,  the  fact 
that  the  lower  officers  of  the  29th  Army  under  the 
command  of  Sung  Che-yuan  wore  so  filled  with  anti- 
Japanese  spirit  that  they  had  made  an  outrageous 
anti- Japanese  declaration  against  their  superiors* 
orders;  that  a  big  anti- Japanese  armed  campaign  might 
break  out  in  North  China;  that  en  over-all  anti- 
Japanese  campaign  was  developing  with  the  Communist 
Army  as  its  nucleus,  and  that  the  communists  had  the 
intention  to  hasten,  support  and  expand  the  war  against 
the  pro-Japanese  Chinese  as  well  as  against  Japan  by 
taking  action* 

Therefore,  Sung  Che-yuan* a  advance  in  North 
China  evidently  meant  an  advance  of  the  communist 
elements* 

Though  Sung  himself  favored  pro-Japemese,  the 
29th  Army  under  his  command  contained  many  communists 
who  persisted  in  continuing  both  anti-Japanese  and 
pro-communist  campaigns.  Not  only  these  soldiers 
but  also  the  general  public  in  North  China  were  filled 
by  now  with  anti-Japanese  spirits  because  of  the 
propaganda*  and  instigation  on  the  pert  of  the  Chinese 
Communists,  This  was  an  obvious  fact, 

_  7,  ^d  on  July  8,  1937 >  that  is  soon  after _ 


th«  Idarco  Polo  Bridge  Incident,  the  Chinese  Conanunlsts 
Issued  a  circular  telegram,  in  which  they  categorically 
opposed  peaceful  negotiations  between  Jopan  and  China 
and  demanded  war  against  Japan. 

The  foregoing  development  of  affairs  will 

show  clearly  that  not  only  tho  Sian  Incident,  in  which 

Chlang  Kai-shek  was  kidnapped,  was  a  plot  mapped  out 

by  the  oommunlsts  elements  but  also  tho  Marco  Polo 

Bridge  Incident  was  a  prearranged  plot  by  which  they 

Intended  ,to  pave  the  way  for  the  Netloncllst  Govern- 

$ 

ment  to  participate  in  the  anti-Japanese  war  by  making 
the  Cliinese  Army  take  the  initiative  in  firing. 

From  the  beginning,  the  activities  on  the  ** 
part  of  tho  Chinose  Communists  were  not  mere  ideo¬ 
logical  ones,  but  they  wore  the  concrete  strategy  that 
directed  tho  anti- Japanese  combat  in  China;  they  were 
the  most  important  factors  that  formed  tho  basis  of 
Slno- Japanese  dispute. 

As  can  be  seen  in  tho  foregoing  statement, 
China  adopted  an  armed  anti-Japanese  movement  as  her 
national  policy,  and  as  a  result  the  Communist  cam¬ 
paign  gained  so  big  a  momentum  that  the  situation  had 


become  very  serious  for  Japan,  At  this  jxmeture  tho 
Marco  Polo  Bridge  Incident  broke  out,  Japan,  however, 
put  up  with  all  sorts  of  Insults,  sticking  to  her _ 
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policy  of  peaceful  solution  or  an  airs  oy 
strenuous  effort  to  avoid  an  over-all  collision  with 
China.  No  sooner  hod  the  General  Staff  of  Japan  re¬ 
ceived  a  report  of  the  incident  on  July  8,  1937»  than 
^it  decided  a  policy  to  localize  the  incident  and  to 
solve  it  as  quickly  as  possible  in  the  actual  place. 

For  a  considerably  long  period,  Japan  adhered 

to  this  principle  as  her  basic  oolicy  toward  the 

Incident.  (A.  Ex.  2487,  HASHIM0T0»s  affidavit,  T. 

20611  -  20635?  Ex.  2488,  T.  20691). 

( 

At.  A, 42  o.  m.  that  night.  Chief  of  the  General 
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Yungtlng  River, 


(b)  The  security  of  peace  shall  be  maintained 
hereafter. 

(c)  Persons  directly  responsible  for  the 

affair  shall  be  punished.  In  accordance  with  the 

order  of  the  General  Staff,  representatives  of  the 

Japanese  Army  in  North  China  mot  those  of  the  Chinese 

Army  and  a  pact  was  concluded  on  July  11  on  the  basis 
% 

of  the  aforesaid  terms,  which  showed  that  China  was 
responsible  for  the  affair.  (A.  Ex.  2487,  G. 
HASHIMOTO‘s  affidavit.  T.  206ll,  Ex.  2488,  S.  TANAKA’ s 
affidavit,  T.  20699;  Ex.  2481,  ’YACKI,  Tsunezo’s  . 
Affidavit,  T.  20570.) 

And  on  July  18,  General  Sung,  Chief  of  the 
29tli  Army  and  Chairman  of  the  Hopel-Chahar  Political 
Affairs  Commission,  came  to  Tientsin  and  formally 
recognized  the  pact.  (B,  Ex.  2487>  G.  HASHIMOTO’s 
affidavit,  T.  206ll). 

On  July  25,  however,  the  Langfang  Incident 
brqke  out  and  electric  wires  wore  cut  between  Peiping 
and  Tientsin.  The  Japanese  Army,  wlth^the  consent  of 
the  Chinese  Army,  advanced  to  the  place  50  kilometres 

A.  Ex.  2487V  O.'HASHIMOTO^s  affidavit,  T.  20611 :Ex, 2488, 
S.  TANAKA’S  affidavit,  T.  20699?  Ex.  2481,  EACHI,  ^ 
Tsunezo's  affidavit,  T.  20570, 

B.  Ex.  2487,  G.  HASHIMOTO's  affidavit,  T.  20611. 
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soirERoas^'^T’ur^Rf  GTltr  found  tho  wires  cut  lUdier- 
After  repairing  operctions  wore  finished,  the  Japanese 
repair  unit  was  fired  upon  by  the  Chinese  Army.  (C. 

Ex.  2487,  G.  HASHIM0T0*8  affidavit,  T.  20611,  T. 21995). 

•  Next,  on  July  26,  the  so-called  Kwangaumen 
Incident  happened.  The  Japanese  Army,  with  previous 
notice  and  with  the  consent  of  tho  Chinese  Army,  dis¬ 
patched  troops  to  Peiping  to  protect  tho  Japanese 
reside/its  there No  sooner  had  some  of  the  Japanese 
troops  entered  Kwangaumen  than  tho  Chlheso  Army  closed 
the  castle  gate  and  separated  them  from  the  main  body, 
then  fired  on  both  of  thorn,  (A.  Ex.  2487,  G.  HASHI- 
MOTO’s  affidavit,  T.  206ll;  Ex.  2480,  T.  S/JCURAI»s 
affidavit,  T.  20552-20567). 

At  that  time,  many  Chinese  forces  gathered  in 

North  China  and  completely  surrounded  tho  Japanese  Army 

/ 

at  Fengtal, 

;  On  July  27,  the  Japanese  garrison,  though  it 
had  made  every  possible  effort  to  solve  the  affairs 
peacefully  declared  at  last  that  there  was  no  alterna¬ 
tive  but  to  resort  to  arms.  (B.  Ex,  2480,  T.  SAKURAI*s 
affidavit,  T,  20552).  On  that  same  day  in  Tokyo,  tho 

C.  Ex.  2487.'  G.  HASHIMOTO»s  affidavit,  T. 20611  ;T. 21955. 

A.  Ex.  2487;  G.  HASHIMbTO*s  affidavit,  T.  20552-20567. 

B.  Ex.  2480,  T.  SAiaJRAI*s  affidavit,  T.  20552. 


\ 


Chief  Cabinet  Secretary  made  the  same  statement.  ,  • 

Those  two  statements  showed  that  JSpen  was 
to  fight  against  the  anti- Japanese  forces  only  and 

not  against  the  Chinese  people. 

They  further  pointed  out  that  the  Japanese 

Army  intended  to  restore  peace  and  order  quickly,  to 
respect  the  rights  and  Interests  of  foreigners.  They 
also  made  clear  that  Japan  had  no  territorial  ambition 
in  North  Chino.  Till  then,  the  actions  of  the  Japanese 

•  t 

Army  wore  limited  within  Peiping  and  its  vicinity. 

(A.  Ex.  2480,  T.  SAKURAI's  affidavit,  T.  20552; 

E3^.  2488,  £.  TANAKA* s  affidavit,  T.  20669;  Ex.  248?, 

G.  HASHIMOTO's  affidavit,  T.  206ll.) 

On  July  29,  however,  tlK'  Tungchow  Incident 
broke  (Xtt  and  350  odd  Japanese  residents  wore  massacred 
by  the  Chinese  Peace  Corps.  On  the  same  day  the 
Japanese  troops  in  Tangku  and  Tientsin  were  also 
attacked.  (B.  Ex.  249$,  K.  KAyASHIMA*s  affidavit, 

T*  208^0  -  20815:  Ex.  2499,  S.  K/.TJ^TIRA* s  affidavit. 


Ex.  256o-A,B,C,  F. SAKURAI's 


caused  the  trouble  to  expand  to  a  wider  area  and  all 
Japanese  in  China  wore  confronted  with  the  same  danger 

as  occurred  in  Tungchow, 

Throughout  July,  Japan  never  changed  her  policy 


I 


of  trying  to  IocaIIzg  the  Incident.  It  v»os  Indeed 

Chine  thrt  broke  the  July  11  pp.ct  egrin  pnd  agein  nnd 

all  nilitpry  potions  trken  by  the  Jrpenese  Arr:y  in 

the  nforcsnid  cpses  were  genuinely  of  self -defensive 
A 

nature. 


On  July  10,  Chine  dispatched  her  r.ir  forces 
end  four  array  divisions  north  of  Honan  Province, 

On  Jqly  12,  troops  of  five  provinces  as 
Hona,  Uupci,  Anhwei  pnd  Kiangsu  gathered  along 
the  Lunghpi  Hrilropd  nnd  the  Pciping-Hnnkow  Kailrocd, 
In  succession  Chinese  troons  raarched  to  North  China 


Shansi 


in  large  nunbers  rnd  In  August  the  Nationalist  pTi.y 
corapletcly  surrounded  the  Japanese  gprrison  in  North 
Chino,  Now  Chino  was  quite  ready  for  the  execution  of 
V7pr  against  Japan 

Arry  about  400,000  strong  gathered  in  Hopei  Province 

uch  steps,  expanded  a 

scries  of  local  incidents  into  an  arraed  affair 

B 

coir.parnble  to  large-scale  v/ar. 

The  'outburst  of  the  Slno-Jn 


By  the  end  of  /ugust,  the  Chinese 


China,  by  taking 


enese  dispute 
is  completely  attributable  to  the  challenge  on  the 

an' s  efforts  to 


art  of  China,  Notwithstanding  J 


stick  to  her 


2481,  T.  V'ACHI's  affidavit,  T.  20,569 
2487,  G.  HASHIll0T0»s  affidavit. 


n'>n-e>:ppnslon  policy,  Chins  did  everything  In  her 

A 

p  v^7or  to  oxpnnd  the  nffolr. 

To  cope  v/lth  such  n  situation,  Jppcn 
roluctpntly  decided  on  August  31  to  dlspctch  three 
divisions  to  Chinn.  As  '.vps  stnted  before,  the 


gathering  of  the  Chinese  forces  In  North  Chinn  and 
the  attocks  on  Japanese  troops  arc  In  vlolntlon  of 
the  UMEZU-Ho  Ylng-chln  ogreenent  concluded  In  June 


SECTION  III 


Now,  the  Japanese  forces  could  not  help 
making  some  prepnratlons  so  as  to  effect  a  break 
In  the  deadlock,  when,  on  August  9  In  tlie  sane  year, 
the  Lieutenant  OYAUL’.  Murder  Incident  occurred  at 
Shanghai  nnd  the  Chinese  forces  laid  selge  to  the 
Japanese  Kovnl  Brigade  at 


Ex.  2479,  M,  KAV/7BE‘s  affidavit,  T.  20,519}  Ex. 

2489,  T.  KAWABE»s  affidavit,  T,  20,552}  Ex.  248l, 

X.  wAsHI‘s  affidavit,  T.  20,569}  Ex.  2482,  Tnknji 
VfACHI's  affidavit,  T.  20,576:  Ex.  248?,  G.  KASHIMOTO’ 
affidavit,  T.  20,611;  Ex.  2488,  S.  TAN/JCA's  affidavit 
T.  20,669:  Ex.  2492,  2493,  -2494  T.  20,793}  Ex. 

2495.  2496.  T.  20,803,  20,805;  Ey.  2497,  T.  20,8l6, 
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Bhr.n^hrly-Ccntr'-l  Chln^  Portly'  of  ter  the  outbreak  of 
the  Lukouchlfo  Incident.  ^ 

It  is  very  obvious  thnt  these  incidents 
were  provokeH  by  Chino  pfter  she  fell  into  the  anti-  . 
Joppnese  toc'tics  '"^f  the  Chinese  Cociriunist  Party,  ^ 

v'hen  vlered  fron  the  party’s  octlvltles  centering 
around  Shenrjhpi  as  well  as  tlio  disposition  of  the 
Chinese  Corirunlst  forces  in  those  days. 

The  Chinese  forces  all-cut  offensive  operations^ 

finally  ri'ide  the  Japanese  forces  resort  to  defensive 

'Operation s  and,  in  conseruence,  th7  Japan-China. 

Incident  was  forced  to  expend  into  Central  China, 

although  the  Japanese  Nav**!  Brigads  kept  its  iillltary 

opera tl'^ns  within  the  Units  of  merely  protecting  the 

Japanese  residents.  That  is,  China  concentrated  her 

forces  In  the  areas.  Neighboring  Shanghai  and  their 

nunerlcel  strength  was  50,000  on  /.ugust  12,  while  that 

of  the  Japanese  Naval  Brigade,  having  the  responsibility 

for  protecting  the  Japanese  res.ldents  over  there,  was  only 

4,000.  Starting  with  the  attacks  of  the  Chinese  forces  on 

August  13,  the  Japanese  end  Chinese  forces  at  last  came 

into  a  clash- v;lth  each  other,  Suoh  being  the  state  of 

affairs,  the  J«'ppne.<?e  Government  and  the  Army  General 

jstnff  decided  to  dispatch  t?/o  divisions  to  Shanghai  'in 

prder  to  rescue  the  s»'ld  brigade  from  such  impending  danger 
land*  also  to _ _ 


..'A'! 
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protect  the  Japanese  residents  over  there.  The  out- 

^  numbered  Japanese  forces  had  been  further  reinforced 
2 

when  the  Japanese  Expeditionary  Army  arrived  at  Shanghai 

3 

on  August  31.  The  Japanese  Government  made  the  greatest 

4 

efforts  to  avoid  a  collision,  in  accordance  with  its  non- 

5 

exoansion  policy,  but  on  November  2,  three  divisions  were 

6 

landed  at  Hangchow  as  Japan  could  not  help  fighting  in 

7 

order  to  prevent  the  annihilation  of  the  Japanese  forces 

8 

^  by  the  Chinese  forces  which  had  increased  from 
jQ  to  400,000  strong.  The  Japanese  Army's  mission  was  to 
jj  check  China's  large  forces  that  were  advancing  on  Shang- 

12  hai,  aiming  at  annihilating  at  a  stroke  all  the  Japanese 

13  residents  who  were,  together  with  the  small  number  of 

14  the  Japanese  naval  marines,  being  besieged  by  the 

15  Chinese  forces.  (A.  Fx.  2488,  TAKAKA,  Shinichl's, 
affidavit,  T.  20,669;  Fx.  25l5,  0K;.U0T0,  Euemasa's 
affidavit,  T.  21,152,  21,154,  21,155,  21,166-21,172, 
21,173;  Fx.  2517,  T.  21,178-21,180,  21,182-21,189;  Ex. 
2516,  T.  21,189-21,200;  Fx.  2518,  TAKEDA,  Isamu's 

20 

affidavit,  T.  21,246,  21,257;  Fx.  2419,  T.  21,262.) 

21 

From  the  first,  Japan  carried  out  military  operations 

22 

within  the  limit  of  necessity  for  self-defense  against 
23 

the  challenge  made 

--  (A.  Fx.  2488,  TANAKA  Shinichl's  affidavit,  T.  20669;  Fx. 

”  2515,  OIuJiOTO  Suemasa's  affidavit,  T.  21152  ,  21154-  5, 

21166-21173;  Fx.  2517,  T.  21178-21180,  21182,  21189;  Ex. 
_2516..JIU-21189^21200;  Fx.  251d.  TAKEDA  Isamu's  affidavit. 
T.  21246-21257;  Fx.  2419,  T.  21262.) 
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by  the  Chinese  forces.  Jp^an's  military  oporrtions, 

which  were  carried  out  in  self-defense  of  her  forces 

and  not  against  international  law  or  any  treaties,  vere 

not  the  type  of  military  oampalgn  that  can  be  called 

v/ar  under  international  law.  Hov/ever,  having  entered- 

upon  hostile  actions,  General  Chlong  Kai-shek  positively 

launched  his  i.illltnry  ccrapaign,  issuing  tiie  order  of 

Goncril  Mobilization  <^n  August  15,  setting  up  the 

General  Headquarters,  appointing  hirself  Generallssino 

of  the  Arny  ^nd  Navy,  one  dividing  China  into  four 

z'>nes  of  f'Ctlon.  In  -^ther  v.'ords  v/hnt  compelled  Japan  to 

fight  with  China  was  Chinn's  ov;n  nllitary  operations. 

On  November  17,  Japan  at  last  founds  herself  under  the 

necessity  of  sotting  up  Imperial  Headquarters,  Her 

L’llitary  corjapign  was  an  inevitable  action  answering  to 

that  of  China.  Japan's  nilltnry  operations  were  always 

A 

carried  out  later  than  China's  positive  operations. 

Such  a  local  event  as  stated  above  lod  up  tc  the  Japan 
and  China  Incident.  In  spite  of  the  fact  that  Japan 
made  oil  possible  exertions  to  localize  the  Incident 
consistent  with  her  policy,  military  operations 
spread  out,  roro  and  more,  dragged  out  by  China's 
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A.  Ex.  248,  T.  20,694-20,697. 


.6«> 
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efforts  to  expand  it  into  a  Japan-China  war.  (A.  Fx. 
2488,  T.  20,694-20697.)  Should  one  intensely  study  the 
specific  state  of  affairs  between  Japan  and  China,  would 
one  understand  why  Japan  had  continually  made  such 
efforts  to  the  last  to  avoid  obstacles  to  a  peaceful 
settlement. 

The  Chinese  problems  can  scarcely  be  discussed 
in  the  same  way  as  the  relations  between  the  Unite#  States 
and  European  countries  and  China  since  they  are  matters 
of  life  and  death  for  Janan.  (B.  Ex.  57,  Lytton  Report, 

T.  20,899.)  It  goes  without  saying  that  the  reasons 
why  the  Chinese  problems  are  life  or  death  questions  for 
Japan  is  due  to  such  specific  geographical  circumstances 
that  the  territories  of  both  countries  are  next  to  each 
other. 


The  foregoing  is  proved  by  the  fact  that  the 
IS«II-Lansing  Agreement  of  1917  acknowledged  Japan's 
special  position  based  on  geographical  adjacency. 

(C.  Fx.  2317,  T.  17,389-17,391.) 

.  Japan  was  tormented  by  an  annual  increase  in 

her  population  of  between  800,000  to  900,000  notwith¬ 
standing  her  territories  being  too  small  for  such  over 
population. 

(A.  Ex.  2488,  T.  20694-20,697. 

B.  Fx.  57,  Lytton  Report,  T.  20899. 


/.s  r  consequence,  politlcf'l,  socinl  rnti  econoulc 
tribulpticns  rnd  nnxloties  grew  ppncc.  Vhether  her 
c'unter-r.iepsurcs  ^/crc  good  or  bnd  v/ps  c  i  pttcr  of  life 
pnd  depth  f?r  her.  There  is  conpprntlvely  little 
arnble  lend  In  Japan  proper  and  her  agriculture  hns 
*'  nenger  supply  potentlrl  f'r  such  ovc-r-pupulation, 
Accordlng'y,  Jp^'nn  cruld  only  resort  to 
cr.dgretlon  and  upnufpcturlng  Industry  developr’-ent 
policies.  All  territories  suitable,  v;erc,  hov;ever, 
closed  against  the  Japanese  people;  for  exaLiple,  there 
WPS  even  a  certain  country  dlscr liiinrting  against 
Japanese  residents  who  v/erc  erlgrpnts  to  that  country, 
despite  the  fret  that  the  country  is  blessed  with 
vast  land  and  abundant  coirrodlties.  The  disposal  of 
ovor-pupulation  by  iieans  of  the  erlgration  policy, 
theref'^re,  bccane  h'peloss  in  recent  years.  The  only 
other  policy  left  for  her,  was  the  developncnt  of 
the  ranufacturing  industry.  As  a  consequence  of 
scarcity  -f  land  and  of  c^unoditles,  Japan  had  to 
obtain  fror.  abroad  absolutely  necessary  natoripls 
for  dcvelopnent  of  uanufacturing  Industries  and  had 
to  seek  outlets  all  over  the  v'-rld  for  her  L-nnufacturod 


tx.  57 »  lytton  Report,  Chap.  VII 


in  the  v/orlo 


lAost  the  prnOucliie  countries 
'  restricted  the  supply  of  rctcrinls  vhtn  Jnpnn 
;  her  industrlrl  production  rnd  v;hcn  the  rush  of 
lets  becprue  extensive  '«vcrsen.  Just  prior  to 
'cr.k  of  the  Jopnn-Chinp.  Incident,  pnon?  the 
5  involved,  with  her,  there  v.-orc  r.rny  c entries 
-)rced  the  restriction  of  prohibition  of  exports 
fts  .-r  p^.pted  the  tpriff  system  -  the  rcfuspl 
,>lth  r  trading  country  pnd  other  blunt  restrictioi 


iovvever 


Thus  Jp;inn*s  industry  v;ps  h-^rd  pressed.  Furthc] 
in  foreign  markets  high  tariffs  and  other  fetters, 
were  p.bundpnt  after  'Vorld  Y/p.r  I,  progress 

pt  cut  Japan’s  proiiucts. 

Thn<?  Jp  ^pnese  Government  ruthorities  were  very 


more 


f'S  tnC;  llOXt  LUrii  • 

;.S  a  result  the  Japanese  Government  gave 
maustry  eovclop:»nt  r.ollcy  ilepling  with  c.ll  th^ 
rm!  could  net  help  imlntrlnlng  the  survive!  of  the 
by  Rcrns  'f  concentrating  all  efforts  in  Chine. 

FroiJ  the  first,  Jn.ian  had  no  territorial  an- 
1  in  Chinn.  Through  the  economic  cooperation  of 
and  Chino,  Jo.-an  obtained  the  corr.odities  that  she 
-  _«4.  fr,nnii'P«jo*iirf.d  oroducts  from 
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Japan  Intended  to  establish  peace  in  East  Asia, 

4 

going  hand  in  hand  with  China  for  the  purpose  of  making: 

.V 

a  contribution  to  the  peace  of  the  world.  (A.  Ex'.  57,' 

T.  20,894-20,900.)  Japan  pocketed  all  sorts  of  insults 
and  violence,  arising  from  China's  anti-Japar.ese  « 

agitation,  which  were  committed  by  China  several  scores 
of  tines.  In  fact,  she  expected  to  bring  about  co¬ 
operation  between  the  two  countries. 

Now,  the  relations  between  Japan  and  China  are 
very  old,  deep,  and  thick.  It  is  beyond  imagination 
how  the  Chinese  culture  formerly  influenced  Japanese 
culture,  economy,  politics,  religions,  etc.,  for  so  many 
centuries.  Since  the  IffilJI  Restoration,  Japan  had 
adopted  European  and  American  culture  and  such  culture 
in  Japan  had  surpassed  Chinese  culture.  Accordingly, 
many  Japanese  advisors,  technicians,  professors  and 
teachers  were  employed  by  China  and  tens  of  thousands 
of  Chinese  students  studied  in  Japan.  This  fact  clearly 
shows  the  close  relations  between  the  two  dountrles. 

Ja^an  depended  upon  China  as  much  as  China  de¬ 
pended  upon  Japan.  From  the  historical,  geographical, 
and  economic  points  of  view,  the  two  countries  had  to 
be  on  good  terms  with  each  other.  Accordingly,  Japan 

(A.  rx.  57,  T.  20895-20900.) 
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I-* 


firrly  btlievtd  thnt  cconorlc  coopcrrticn  of  the  t'fo 
C’^untrios  wns  "'f  nn  obsolutc  necessity  in  i^oint  ‘.f 

2 

^  their  co-prosporlty, 

Jnrn  intcnclec’  to  remove  pH  unequal  rclntlons 

4 

5  between  the  countries,  rs  they  were  in  the  wry  -f  rerli- 

6  zing  such  nn  ic^en.  Jp?nn»  s  unequal  privileges  ccquirod  , 

7  fror.  Chinn  origin^'tod  in  the  Tronty  of  Cornerce  nnd 

8  Nnvigation  concluded  with  Chinn  in  the  yorr  1895;  thnt  is^ 

9  she  wns  n  little  nore  thnn  n  half  n.  century  behind 
Britain  nnd  other  powers.  In  nccor.’irnce  with  the  nfore- 

“  ..entioned  intentions,  the  principle  of  nbclishing  extra- 
territorlnllty  v;ns  nrr-nged  in  the  provisions  of  the 
Jronn  nnu  Chinn  Supplcixntory  Treaty  of  Corj.*i.rcc  nnd 
Nnvlgntion  conduced  in  1901;  Jrpnn  gladly  pnrticipnted  in 
the  conclusion  -nd  ndoption  of  treaties  nnd  rgreer.ents 

nt  the  Wnshington  Conference  of  1922;  nt  the  Internntlonnl 

17  '  •  I  r-  4 

Ccnference  which  wns  held  at  Peking  in  1925,  ^ 

18 

ri  ference  to  the  revision  of  the  Chinese  tariffs;  she 

20  -l?y«d  the  lending  role  rt  the  confcrc-ncc,  subiiittlng 

21  the  most  libcml  proposal  relating  to  the  recovery  of 

22  China's  custors,  putonory,  regardless  of  grer t  losses 

23  sustained  by  her  with  respect  to  foreign  tmde.  Although 

24  she  later  intended  to  effect  the  abolition  of  the  unequal 

25  treaties,  always  hrving  the  deepest  sympathy  v/ith  the 
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npti.'Tipl  r.sijirption  of  Chinn,  the  ropllzptlon  of  this 
rvrs  unfortunately  delryei  by  reason  of  cor.r;licptions 
of  the  other  Powers'  interests.  In  19^0,  the  abolition 
of  extraterritoriality  and  the  return  of  exclusive  con¬ 
cessions  were  effected,  and  the  fundnr.cntal  principles 
•■‘f  ocoRonic  cooperations  v;cre  agrcech  upon  by  b'^th  the 
Japanese  Govemnient  anJ  the  Nanking  Regine,  by  r.eans 
of  several  agreerents. 

In  those  days,  taking  a  step  forward,  Japan 

I 

was  ready  to  conclude  a  treaty  contributing  to  the  wel¬ 
fare  of  China.  It  is,  indeed,  explicit  that  further 
effectual  results  could  have  been  gained  had  the  Chiang 
Kai-shek  rcgir.e  shaken  hands  with  Japan. 

i 

The  arr.ed  clash  of  Ja.pr.n  and  China,  following 
the  Manchurian  Incident  cai’e  to  an  end  by  virtue  of  the 
Tangku  Truce  Agreeiient  concluded  in  May  1933*  Having 

returned  to  the  nornal  policy  of  Sino-Japanese  cooperation 

0 

the  Nanking  Governr^ent  carried  out  the  Jnpanese-Chinese 
Pourparler  in  193^^  ^nd  the  agreei  ent  rtgnr'ing  the 
principles  of  equality,  nutunl  protection  against 
cornunlsn  and  economic  cooperation  between  the  two 
countries  was  effected.  Consequently,  General  Chinng 
Kai-shek  issued  the  Japan-China  Good  Vill  Stater.ent 
and  subsequently  proclaimed  the  Order  Prohibiting  Boycott, 
.'.gainst  Japanese  Goods.  Moreover,  the  ponding  question 


Chlntcchun  Agrcci'.ent. 

Despite  brcrches  by  Chlnr  In  the  execution  of 

the  nforesricl  ogrec. vents,  JnpRn  v;nitcf’  •,).''ticntly  pncl 

srw  n  rry  of  hn-.c  for  restoring  c’iplo-ptic  rolntions 

B 

of  the  two  countries- to  the  ppth  of  right. 

hith  the  Sinn  InclCont,  ho’.Tever,  China’s  policy 
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t'^v.rrc*  Jn;rn  v;rs  reversed  nmi  the  two  countries  b'ecpre 
Involve:  in  the  post  grove  sltuption  ps  stptcd  rbovo. 

But,  Jp.-!«in  thought  Chino's  stote  policy  such  os  orned 
nnti-jBponese  ngitotion  rnd  joint  ection  by  Chinese 
nrtionrl  one!  corj.:unist  prrties,  v/r  s  not  the  repl  inten¬ 
tion  of  Generrl  Chipng  Kai-shek;  she  w^s  continually 
VPtient  ''nd  prudent  on  the  one  hrnd  while  on  the  ''ther,  ' 
she  inrt’e  every  effort  to  the  end  so  that  the  Incident 
night  be  pepcefully  settled, 

Vilipt  Jnppn  nost  disliked  wps  troubles  with  ' 
Chlnp,  because  she  believed  her  sole  wpy  to  survival  v/ps 

f  - 

closer  ond  closer,  economic  cooperrtion  between  the  two  - 
countries,  VJhy  could  net  Jnp^n  help  fighting  though 
she  hpted,  any  sort  of  dispute  with  Chino?  As  stptcd 
obove,  Japan  could  not  but  help  fight  vhen  forced  to  by 
a  Chine  v;hlch  followed  the  tune  ployed  by  the  Conrunlst 
Pprty,  To  v:it,  Japan's  military  operations,  always  in 
answer  to  the  challenges  made  by  China,  were  carried 
out  within  the  llLits  of  necessity  for  removing  injustices 
or  were  such  operations  as  took  the  Initiative  against 
the  big  Chinese  forces  in  order  to  laintain  Japan's 
own  security.  It  v/as  unavoidable  for  the 
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iL<*  v-'^’  ^Vv. 


Japanese  forces  to  adopt  positive  operations  so  that 
the  enemy's  Intention  to  fight  could  be  stopped,  with  , 
a  view  to  settling  the  Incident  as  soon  as  possible. 

(A.  Fx.  2488,  T.  20,694-20697.)  In  so  far  as  inter¬ 
national  relations  are  concerned,  it  is  the  regular 
procedure  to  settle  disputes  arising  between  two  coun¬ 
tries  by  means  of  diplomatic  negotiations. 

/uid,  there  have  been  too  mbny  instances  to 
enumerate  where  the  Powers  concerned  have  used  military 
operations  instead  of  diplomatic  negotiations  when  they 

had  disputes  with  China. 

As  these  were  due  to  the  special  conditions  of 

China,  one  cannot  draw  a  hasty  conclusion  that  they  were 
unlawful  in  the  light  of  international ^law,  the  Lytton  • 
Report  (B.  Ex.  57,  p.  513)  proves  so.  '  , 

We  now  go  to  page  44,  Section  IV.  » 


(A.  Ex.  2^88,  T.  20694,20697. 
— Ex.  57y-p.-  513  .^ - 
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SEiOTION  IV. 

Thus,  Olplorantic  negotlntions  often  r.et  v/ith 
vprious  difficulties  nnd  there  were  not  a  few  cases 
in  Vihich  they  were  forced  to  be  left  unsettloe,  Froi.; 
the  standpoint  of  tlie  other  party  to  the  negotiations, 

slight  questions  night  bo  loft  to  chance,  but  in  the 

■  ^  ' 

case  of  the  vital  ones,  it  was  Irpossiblc  to  leave 
then  unsettled  for  r  long  tiro,  Itorcover,  not  only 
c»>uld  the  poror  of  the  Central  Govcrnntnt  not  reach 
the  I'^holc  land  but  the  spheres  of  Influence  of  local 
governnents  were  llnltoc’,  while  powerful  generals  with 
strong  nllitary  forces  perverted  tlic  intentions  of 
the  Governnent  and  caused  diplomatic  negotiations  to 
fissui’c  cxtrcpcly  complicated  aspects.  As  such  hse 
been,  and  this  being  the  actual  state  of  affairs  in 
China  at  that  tine,  those  concerntO  in  the  negotiations 
could  not  heir  taking  the  trouble  to  persuade  the 
generals  who  had  real  power  on  the  one  hand  while 
holding  negotiations  T;lth  the  Central 
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1 

Govemrcnt  on  the  other. 

“I 

H  ' 

Furthorr'.oro,  the  fierceness  of  the  collective 

1  ^ 

violence  f^f  the  peo-le  wps  so  grtot  thrt  once  its 

1 

ntteck  wos  (Jiroctei!  to  dlplomtlo  subjecta,  It  ims 

1 

Often  inpossiblc  to  conduct  by  ordinary  rorns  of 

1 

diplonncy.  The  collective  violence  v/ps  caused  under 

the  guidance  of  e  few  people  who  took  advrntnge  ^f 

• 

the  power  of  the  Linss  and  the  nob  psychology  of  the 

' 

1  ^ 

Chlnose  people  to  follow  blindly.  The  nob  consisted 

A  . 

Of  large  nurbers  'f  peopl,,  and  tnking  no  fixed  course 

'  r 

H 

cf  action  resorted  to  brute  force  so  that  not  only, 

,  . 

1 

the  Chinese  but  foreigners  also  had  their  s >clnl  life 

r 

1 

disturbed  by  vi^itncc  -^nd  threat  with  houses  and 

property  destroyed,  burned,  dcvcstnt&.’  or  plundered. 

Even  cases  of  bloodshed  were  not  a  few. 

' 

II 

' 

1  ^ 

The  C  'untries  v/hich  suffered  rest  froi.  this 

1  »• 

1 

popular  r'oveuont  wore  England  and  Japan.  To  cite 

1 

recent  instances,  one  cm  i.xntion  the  Anti-British 

1 

disturbance  in  Hongkong,  Canton  and  other  places  In 

1 

1924,  the  May  30th  Incident  in  1925  and  the  riots  in 

1  ” 

1926  for  the  recovery  of  the  British  extraterritorial 

■1 

scttlerents  in  Hankow  and  Klnkiang,  nil  of  which  were 

' 

I 

dr^e  for  the  Infrlngcrent  of  the  British  rights  and 

1 

interests  and  the  lives  and  pr >perty  of  the  English 

I 

\7C  rc  day  and  night 

^ _ 

• 
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objects  of  violence.  At  Shamen  In  Canton,  even  war 
broke  out  (A.  Ex.  57,  Lytton  Report,  Chapter  VII), 
The  mass  movements,  which  were  frequently  repeated 
in  the  anti-Japanese  boycott,  developed  ftom  such 
negative  measures  as  boycotting  Japanese  goods  and 
forced  withdrawal  of  Japanese  employees  to  positive 
attacks  on  the  lives  and  property  of  the  Japanese; 
and  their  outrageous  dlsorderllness  on  the  occasion 
was  beyond  description.  The  Chinese  Government  was 
shiftless  and  doing  nothing  all  the  time  and  showed 
no  sincerity  in  suppressing  the  movements.  On  the 
contrary,  the  Government  itself  stirred  up  and  took 
advantage  of  the  mass  anti-Japanese  biycott  movement 
to  force  Japan  into  submission.  The  Government  once 
issued  a  proclamation  forbidding  the  anti-Japanese 
movement  but  it  had  n**  effect  and  remained  a  dead 
letter.  (B,  Lytton  Report,  T.  20,904).  The  use  of 
violence  by  the  masses  regarding  foreign  affairs  and 
the  lack  of  power  and  sincerity  on  the  part  of  the 
government  to  suppress  the  violence  naturally  forced 
the  other  party  to  the  negotiations  on  vital  quostlons 
of  national  existence  to  adopt  a  device  to  stamp  out 
the  violence  by  using  its  own  m.llltary  force  and  to 
make  the  foreign 


A.  Ex.  57,  Lytton  Report,  Chap.  VII. 
.Bj__J,ytton  Report,  T.  20,904 _ 
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policy  of  the  Chinese  Govcrnnont  tel:e  p  Ic-gltlnnte 


Is. 


course . 


In  cllplonntlc  ncgot5ptlons  v/lth  Chinn,  it  hnd 


‘  24 


so  far  been  trn<^itionnl  for  foreign  states  mainly  to 
negotiate  with  the  Central  Government  on  the  important 
ouestions  of  the  whole  ">f  Chino  an»^  of  more  than  two 
Chinese  Provinces  anc’  to  negotiate  with  the  loc-'l  Govern- 
pc-nt  concerned  on  the  questions  of  a  locnl  natur^  The 
coiiplicntion  of  interests  between  the  Central  and  local 
Governments,  however,  often  forced  one  to  negotiate  with 
these  two  Governraents  at  the  same  time.  In  such  a  case, 
it  wos  not  uncom.on  for  each  of  them  to  shirk  responsi¬ 
bility,  the  Central  Government  referring  the  matter  to 
the  local  government  and  vice  versa  and  thus  the  natter 
was  indefinitely  postponed  with  no  prospects  of  settle- 

J 

r.:tnt  for  years.  Such  being  the  case,  it  w'^s  natural  and  i 
n'^t  unreasonable  that  a  foreign  state,  that  is,  t)ic  other 
party  of  the  negotiations  with  China  should  conclude  that 
the  matter  was  insoluble  by  means  of  ordinary  reasuros. 
The  Chlang  Kal-shck  Regime  had  most  strongly  Insisted 
upon  the  v/holosale  withdrawal  of  the  Japanese  /.rny  from. 
China.  From  the  standpoint  of  Japan,  it  was  not  so 
simple  and  easy  for  her  to  v.'ithdrnw  forces  frorr.  China,  as 
the  actual  conditions  of  Chinn  being  os  mentioned  above, 
she  did  not  accept  our  repented  offers  of  peace  nogotia- 


I 


of  the  trouble  snO  not  for  cpusing  It. 

The  tpctlcs  ‘'f  diplorncy  v/ere  often  ndopted  to 
tpke  pdvpntpge  of  the  ’vcnk  point  of  the  other  party* 
There  were  not  n  fev/  instances  in  the  international 
relations  with  China  in  which  foreign  countries  took 


tlon.  Thus,  it  sh^lT  not  haFtliy  be  c'^ncludc.l  that  ™ 
Japan  had  no  sincere  desire  to  r.pke  peace  because  slie 
did  not  agree  to  tlic  proposed  withdrawal  of  troops 
frok  China. 

Japan,  who  had  stuck  to  the  fund mental  policy 

of  econoDlc  coalition  with  China,  was  forced  to  use 

nllitary  force  by  the  unexpected  outbreak  of  the  Lukouchln^ 

1 

Incident  for  the  purpose  of  self-preservation  of  her 
arriy  on  the  spot.  China  rushod  rclrJ'orcei’cnts  to  crush 
the  Japanese  /^rny  a.t  one*  blow  and  Japan  also  had  to 
dispatch  her  relnforcerents  with  the  result  that  the 
incident  spread  wider  and  wider,  Japan  never  intentionally 
induced  tho  incident  for  her  ccononic  purposes  or  out 
of  her  territorial  nrbltlons. 

Though  the  Japanese  Government  hod  issued 
Various  statements  on  the  China  Incident  after  it  had 
expanded  to  assume  the  aspect  of  nation-wide  war,  the 
Lukouchlao  Incident  was  by  no  means  one  that  was  caused 
for  the  achiover.ont  of  the  intentions  embodied  In  these 
statements.  Tho  staterxnts  wire  Issued  for  tho  settlement 
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advantage  of  the  Chinese  weak  points  by  using  military 
foroe.  It  Is  not  an  exaggeration  to  say  the  majority 
of  treaties  concluded  In  the  Nineteenth  Century  and 
the  first  half  of  the  Twentieth  Centcsiy  between  China 
and  England,  France  and  Russia,  since  the  opening 
of  China  to  the  world  In  1042,  were  ell  achieved  by 
such  tactics.  Especially,  the  treaties  for  the  settle- 
irent  of  the  Boxer  Rebellion  in  1900  were  made  by  the 
use  of  combined  forces  of  many  powers.  Still  in 
recent  years,  England  landed  a  big  force  of  20,000 
In  China  and  other  powers  landed  their  marines  at 
Shanghai,  too,  during  the  Kay  30th  Incident  In  192?; 
British  warships  bombarded  the  town  of  ’’.'anhslen  In 
1925;  Soviet  Russia  attacked  the  Manchurian  Army  In 
1929  on  the  borderland  of  China  and  Siberia  In  a 
protest  against  the  anti-Soviet  policy  of  the  Chang- 
hsuellang  Regime;  and  warships  of  America,  England 
and  France  bombarded  the  walls  of  Nanking  during  the 
Nanking  Incident  In  1926, 

Furthermore,  It  was  as  their  preparation 
against  possible  emergency  that  the  powers  had  their 
garrisons  for  many  years  In  the  Peklng-Tientsln  Area, 
stationed  many  of  their  warships  carrying  landing 
corps  at  the  Important  ports  on  the  rivers  and  coast 

of  Chira,  and  often  organized  a  sort  of  fighting  unit 

“composed  ~bf  tlielf  resldents^  iyfro^were- trained  and  command 
by  the Jr 
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I'llltnry  officers.  Although  the  systtr  of  the 

North  Chinn  Gnrrison  w«s  nU'^lishoc’.  in  nccordance  v/ith 

the  Resolution  e-ioptocl  in  Washington  Conference  in 

1922,  the  other  systei-s  cf  stationing  gerrisons  survived. 

The  Japanese  interests  in  Chinp  were  such  a 

vitrl  -^roblon  for  Jap^'n  that  her  ff'te  v/ould  be  decided 

mci  so  oven  other  states  could  not  but  ndri.it  that  Japan 

right  Hfoll  take  sore  Cay  strong  rensures  for  the 

protec ti'^n  of  thet’  v.hon  forced  to  do  so.  Yet,  Japan 

tried  with  patience  and  prudence  not  to  use  nllitnry 

force  on  her  'wn  initiative. 

Generally,  in  the  relations  between  states, 

the  use  of  r’ilitary  force  by  one  state  against  another 

leads  to  v;nr  rnd  even  when  there  is  no  use  of  military 

$ 

force,  coercion  by  force  usually  involves  the  danger  of 
bringing  about  war.  In  China,  however,  it  was  not 
necessarily  so  due  to  the  peculiar  circumstances  existing 
there.  Once,  for  Instance,  England  gathered  her  force 
at  Hongkong  during  the  Yunnan  Incidor.t  in  1874  anc. 

C''uld  thereby  conclude  the  Cheefoo  Tropty  but  no  war 
ensued.  During  the  May  30th  Incident  in  1925,  England 
tried  t'^  settle 


A.  Ex.  2483,  2484,  T.  20, 594-20, 598,  20,599-20,600. 
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the  question  of  landing  her  forces,  numbering  20,000 
In  China,  but  no  war  broke  out  between  the  two  countries, 
The  bombardment  of  the  walls  .of  Nanking  by  the  ' 

warships  of  America,  England  end  France  during  the 
Nanking  Incident  In  1925  also  brought  about  no  war; 
and  the  attack  by  the  Soviet  Army  on  the  troops  under 
Chang»hsuellang  In  1929  did  not  lend  to  war  either. 

Thus,  the  diplomatic  Intercourse  with  Chine  had  a 
singular  and  peculiar  feature  quite  different  from 
the  usual  course  of  diplomacy.  The  use  of  force  against 
China  was  thus  one  of  the  measures  often  resorted  to 
by  the  Powers  for  the  settlement  of  serious  diplomatic 

I 

questions  and  It  actually  led  to  the  use  of  military 
force  In  some  cases  end  In  other  cases  It  proved 
nothing  more  than  a  threat.  (A.  Ex.  2485,  T.  29,602-04).! 

Although  Japan  had  no  Intention  whatever 
to  bring  about  the  China  Incident  In  order  tj  settle 
the  problem  of  the  anti-Japanese  movement,  yet  the 

4 

circumstances  In  China  as  above  mentioned  caused  the 
Incident  to  develop  Into  warlike  operations.  Under  such 
circumstances,  Japan  nterely  tried,  In  these  operations,  to 
protect  her  rights  and  Interests  guaranteed  by  the 
treaties  with  China.  She  endeavored  to  suppress  the 
Chinese  people'.s  violence  against  Japan 
A.  Ex.  2485,  T.  20,602-04. 


't 


a  (D  D*  I-*  ® 


•oringlng  her  diplomatic  relations  wltn  i.nina 
normalcy  and,  moreover,  to  pave  the  way  to  bringing 
about  harmonious  agreement  between  the  Governments 
Japan  and  China  for  the  economic  coalition  of  the  1 
countries,  which  was  the  vital  question  for  Japan. 
Therefore,  It  was  Intended  and  announced,  from  the 
very  beginning,  by  the  Japanese  Government  that  Ja 
would  make  the  wholesale  withdrawal  of  her  army  fr 
China  whenever  the  proper  opportunity  arose  for  ma 
such  agreement.  (A.  Ex.  460,  KONOYE  Declaration, 

T.  ?2^3). 

The  Ch’jngklng  Government  under  General 
Chlang  Kai-shek  once  voiced  the  view  that  the  with 
drawal  of  Japanese  Army  muot  be  carried  out  as  the 
first  requisite  or  else  such  diplomatic  negotiatlc 
as  economic  coalition  and  so  forth  should  not  be 
contracted.  Japan,  however,  could  not  accede  to  1 
proposal  as  there  existed  peculiar  situations  In  ( 
oo  m«ntionad  above.  Moreover  military  actions  tal 
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United  States  Secretary  of  State  at  that  time,  the 
necessity  and  extent  of  the  self-defense  should  only 

t 

be  decided  by  the  country  concerned  alone.  This  was, 
of  course,  wholeheartedly  consented  to  by  Japan. 
Therefore,  there  could  be  no  other  state  than  Japan 
which  was  In  a  position  to  decide  the  way  and  extent 
of  the  use  of 'military  force  In  the  China  Incident. 

It  Is  unreasonable  to  regard  the  proposed  economic 
coalition  of  Japan  and  China  as  If  Intended  by  the 
former  aa  economic  Invasion  because  Japan  resorted  to 
military  force  in  the  Shanghai  Incident.  If  the  term 
•'Invasion"  means  the  outward  expansion  of  Influence, 
then  Japan  was  not  the  only  one  country  which  engaged 
In  economic  Invasion.  But,  so  long  as  It  means  the 
Invasion  In  its  ordinary  sense,  It  is  most  Incorrect 
to  regard  Japan  as  a  country  guilty  of  economic 
Invasion,  Japan  merely  endeavored  to  save  herself 
from  the  pressure  of  over-population  on  the  basis  of 
the  reciprocal  understandings  with  China  and  to  main¬ 
tain  the  lives  of  her  people.  It  is  incomprehensible 
that  the  economic  activities  of  the  Japanese  based  on 
treaty  rights  or  the  Sino-Japanese  economic  coalition 
policy  should  be  construed  as  an  economic  Invasion  only 


because  of  the  Inevitable  use  of  military  force  due  to 

■hhft  Chinn  Tnr1/1«n+. . 


Furthermore,  In  the  Slno- Japanese  coalition 
which  was  aimed  at  by  Japan,  the  principle  of  the 
Powers'  equal  opportunity  in  commerce  and  Industry  in 
China  was  not  in  the  least  Ignored.  Since  the  pro¬ 
posal  by  Secretary  of  State  Hay  in  1900,  Japan  entered 
into  all  treaties  and  agreements  upholding  this 
principle,  often  promised  strict  observance  of  it 
and  never  neglected  to  practice  it  even  ’•’hen  it  was 
not  beneficial  to  her  economic  Interests.  Therefore, 
the  Sino-Japanese  economic  coalition  advocated  by 
Japan  never  meant  the  Japanese  acquisition  of  exclusive 
Interests  in  all  economic  activities.  There  were, 
however,  sometimes  such  situations  as  made  the  strict 
exercise  of  the  principle  of  equal  opportunity 
actually  impracticable  in  the  course  of  the  China 
Incident.  The  reasons  are: 

a.  The  quantity  of  goods  purchased  by  the 
Japanese  Army  to  meet  the  absolute  necessity  of 
military  actions  amounted  to  such  a  quantity  that  there 
was  actually  little  room  left  for  the  foreigners  to 
purchase; 

b.  The  business  transactions  in  general 
were,  for  a  while,  seriously  checked  owing  to  the 
battles  and  other  disturbances; 


I 


dlsorderllness  in  the  areas  of  conflict,  the 
foreigners  in  general  were  forced  to  refrain  from 

f 

business  transactions; 

d.  Or/ing  to  the  necessity  for  military 
action,  the  communications  of  the  foreigners  were 
temporarily  restricted  in  some  districts. 

These  wore  a  temporary  but  inevitable  abnor¬ 
mality  naturally  accompanying  the  exercise  of  Japanese 
military  force  in  China,  But  they  were  of  such  a 
nature  as  to  bring  about  the  recovery  of  the  normal 
conditions  upon  the  amelioration  of  the  situation. 

So,  it  is  too  severe  an  impeachment  to  say  that  Japan 

< 

refused  to  give  equal  opportunity  of  commerce  and 
industry  to  the  foreigners.  If  one  remembers  that 
tho  wholesale  withdrawal  of  troops  from  China  was  the 
principle  of  Japan  from  the  beginning,  it  is,  needless 
to  say,  unreasonable  to  put  too  much  stress  upon  such 
temporary  arrangements  as  mentioned  above. 

In  case  of  civil  wars,  foreign  wars  or  other 
incidents,  the  enjoyment  of  tho  treaty  rights  by  the 
foreigners  was  very  often  temporarily  restricted  or 
suspended  on  unavoidable  grounds.  Even  in  such  cases, 
which  ought  to  be  construed  as  contrary  to  the  treaty, 
tho  countries  concerned  used  to  endure  then.  So  there 


lo  reason  v/hy  it  should  bo  impossible  to  assume 


a  tolerant  attitude  in  the  case  of  Japan. 

THE  INTERPRETER;  liay  wo  now  go  back  to 
page  42  of  the  English  text?  Although  the  following 
part,  that  is,  from  the  ninth  line,  page  42,  to  the 
end  of  page  43,  was  omitted  as  given  to  the  Language 
Division,  Dr.  KANZAKI  read  the  corresponding  parts  in 
the  Japanese  copy,  as  we  were  ahead  of  Dr.  KANZAKI 

at  the  time.  We  will  now  read— 

THE  PRESIDENT;  Why  is  this  necessary?  This^ 
is  disorderly  and  we  are  going  to  have  no  disorder. 

t 

There  are  statements  of  fact  in  this  address  not 

« 

supported  by  evidence* 

MR.  LAZARUS;  If  tr.  KANZAKI  inadvertently 

read  it,  I  don't  think  it  should  be  read  in  English, 
Hr.  President,  because  it  is  marked  stricken  in  our  ^ 


copies . 


THE  PRESIDENT;  The  accused  who  are  now 


listening  in  Japanese  arc  hearing  things  that  are  not 

before  the  Court  actually. 

What  is  to  prevent  you  from  reading  this, 

Mr.  Lazarus?  You  are  co-counsel;  you  have  a  perfect 

right  to  share  the  reading  of  this* 

MR.  LAZARUS;  I  will,  if  that  is  the  pleasure 

of  the  Tribunal,  but  it  has  Just  been  our  policy  that 
the  counsel  who  dees  the  writing  does  the  reading  in 
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outside  or  tho  sphere  of  Oonerol  Chlang's  Influence. 

-1 

It  ^7as  natural  that  this  Govornraont  hod  vital  relations  ' 
with  Japan. 

Tho  birth  of  tho  Renovation  Governmont  was 
tho  product  of  such  situations,  but  this  Govornmont , 
was  short  of  able  personnel  and  had  no  adequate 
capacity  to  push  fon7ard.  It  was  Just  at  this  time 
when  Kr.  Wang  Chlng-wei  escaped  from  Chungking  and 
formed  the  New  Regime. 

Kr,  Wang,  was,  as  is  woll  known,  a  top-flight 
statesman  in  China  and  then  leader  of  Young  China.  It 
is  needless  to  say  that  a  person  competent  to  lead 
Young  China  should  bo  the  one  who  was  burning  with 
ard'^nt  patriotic  spirit.  His  view  that  the  long 
drawn-out  conflict  between  China  and  Japan  would  ruin 
both  China  and  Japan  was  not  accepted  by  General 
Chlang  and  his  repeated  and  direct  advice  to  tho 
General  caused  danger  to  his  person.  Facing  such  a 
situation  ho  decided  himself,  in  obedience  to  the 
dictates  of  his  own  conscience  to  close  contact  with 
Japan  end  to  try  to  rescue  China  by  promoting  friendly 
relations  founded  upon  equality  between  China  and 
Japan.  It  v/as  natural  that  this  attitude  of  Mr.  Wang 
won  the  sympathy  and  support  of  Japan,  which  concurrent¬ 
ly  assisted  tho  establishment  of  Wang’s  Governmont. 
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Mr*  Wang  was  the  Vice-President  of  the 
epubllc  of  China  and.  at  the  same  time  the  Chief  of 
he  Central  .Committee  of  Kuomlntang,  Once  he  fought 
longs Ide  with  the  late  Pr.  Sun  Yat-sen  for  the 
eallzatlon  of  the  Kuomlntang  Revolution  and  used 
Is  efforts  for  the  establishment  of  the  Republic 


)f  China,— 

THE  PRESIDENT:  ’''here  Is  the  evidence  of 
ihat?  There  may  be  evidence  —  I  cannot  recollect  It  — 
ildden  away  In  some  document  In  evidence.  There  may 
be  a  statement  of  that  kind  but  I  do  not  recall  it. 
j  1-!R,  LAZARUS:  On  the  next  page  It  has ^ two 

j»eferences,  Mr.  President, 

It  was  rationally  Impossible  that  a  person 
of  such  a  career  and  position  as  he  had  to  become  the 
ouppet  of  an  alien  state  and  he  was  not  In  fact  a 
juppet  driven  by  Japan.  But  it  was  rather  Japan  that 
ras  driven  by  his  leadership.  When  the  National 
Government  of  the  Republic  of  China  was  established 
on  March  30,  194-0,  he  used  the  sun-ln-blue-sky  flag 
'?ith  the  Inscription  of  anti -communism  and  peace, 
proclaimed  the  Three  Peoples’  Principles  of  Sun  Yat-sen 
ind  adopted  the  policy  of  antl-communlsm  and  peace, 
le  moved  the  capital  from  Chungking  to  Nanking  and 


nyi,ted,.Otneral_  Chlang  to  come  and  join  his  movement 


42,908 

and  tried  to  carry  out  the  peaceful  unification  of 
China.  And  as  the  best  way  to  promote  peace  between 
China  and  Japan,.  Japan  gave  her  recognition  to  his 
new  regime  in  accordance  with  the  principle  of  inter¬ 
national  law  and  in  fulfillment  of  the  actual  re¬ 
quirements  of  the  situation. 

The  treaties  concluded  between  Japan  and 
this  New  Regime  clearly  show  that  the  New  Government 
had  never  been  treated  as  a  puppet,  (A.  Ex.  464, 

T.  5334-6). 

Even  if  this  new  government  had  some  Chinese 
in  its  personnel  who  were  pro-Japanese,  that  was 

t 

quite  natur.^!  from  the  peaceful,  cordial  relations 
between  Japan  and  China,  so  it  is  rationally  impossible 
to  conclude  from  that  that  the  new  Chinese  Government 
was  a  puppet  of  Japan, 

Skip  pages  6l  and  62, 


THE  PRESIDENT;  Y/e  will  recess  for  fifteen 


minutes. 


(^hereupon,  at  1045,  a  recess  was 
taken  until  1100,  after  which  the  proceedings 
were  resumed  as  follows;) 
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I^ARMiAL  OF  THE  COURT:  The  International 
Hilitarv  Tribunal  for  the  Far  East  Is  now  resumed. 

THE  PREi'^IDEKT:  I*r.  Lazarus, 

’ll,  LAZARUb;  Omit  page  6l  and  page  62,  and 
the  rirst  line  of  page  63,  If  ’•'our  Honors  please. 

(Reading  continued  with  the  second  line  on 
page  63)  It  Is  true  that  Japan  was  compelled  to  use 
force,  as  above  mentioned,  in  order  to  defend  herself 
In  the  China  Inclde’^t,  but  she  had  not  the  slightest 
Idea  of  Invading  China  to  wrest' her  territorv.  hhe 
Is  convinced  that.  In  order  to  stabilize  East  Asia 
and  realize  the  principle  of  live  and  let  live,  it 
is  essential  to  unify  China  as  a  modern  state  and  form 
a  government  so  firm  as  to  preserve  Its  territorial 
Inteerltv  and  public  peace. 

Accordingly,  Japan  stronglv  opposed  the 
partition  of  China  bv  European  powers  toward  the 
end  of  the  19th  centurv,  and  later,  wV'en  the 
.1oint  control  of  China  was  proposed  by  some  great 
powers,  she  resolutelv  expressed  herself  aealnst  It, 


•'lilt 
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hs  regards  the  conclusion  of  the  Nine- 
Pov/er  Treaty  in  1922,  Japan  made  her  endeavors  at 
the  Washington  Conference  and  Y.lllihgly  signed  and 
ratified  this  treaty, 

Whether  the  territorial  Integrity  of  China 
can  be  preserved  or  ^^not  is  a  problem  directly  affect¬ 
ing  the  destiny  of  Japan  as  v.ell  as  that  of  China 


herself. 


This  is  the  reason  v;hy  Japan  cannot  but 


prevent  other  countries  from  attciulring  Chinese 
territory.  The  Vius so- Japanese  and  the  German- Japan¬ 
ese  War  broke  out  on  that  account,  and  it  is  for  the 
same  purpose  that  Japan  contributed  to  the  establish¬ 
ment  of  the  principle  of  equal  opportunity  and  sup¬ 
ported  China's  independence. 

If  Japan  had  had  an  ambition  to  wrest 

territory  from  China,  there  would  have  been  many 

\ 

more  opportunities  available  in  the  past.  However, 
she  would  not  take  advantage  of  the  murder  of 
a  missionary  or  an  explorer  to  acquire  a  colony 
if  she  had  taken  the  initiative  in  wresting  territory 
from  China,  it  might  have  given  rise  to  the  partition 
^*f  the  whole  Chinese  territory.  It  is  natural,  there¬ 
fore,  that  Japan  abstained  from  acquiring  Chinese 
territory,  for  she  was  well  av^are  that  such  an  action 


V'culd  be  literally  suicidal. 

Japan  had  not  the  slightest  idea  of  exercis¬ 
ing  military  and  political  control  over  China.  It  is 
plain  that,  in  order  to  put  China  under  Japan's  mili¬ 
tary  control,  she  must  constantly  station  about  ten 
million  troops  in  China,  and  especially  send  a  force 

.  o 

several  tiues  as  large  in  case  of  emergency.  Judging 
from  the  national  resources  of  Japan,  it  is  clear 
that  such  a  thing  is  absolutely  impossible  and  also 
extreiiely  difficult  in  vlev;  of  the  circumstances  ’ 
peculiar  to  China. 

The  Chinese  military  system  v.-as  lacking  in 
uniformity  and  organized  on  the  basis  of  each  dis¬ 
trict  and  province.  The  provincial  army  is  difficult 
to  control  and  supervise,  for  most  of  the  staff  is 
composed  of  those  ’..-ho  vere  born  in  the  province  vAiere 
the  army  has  been  stationed,  i-oreover,  v;e  mu^t  bay 
attention  to  the  idea  of  private  forces,  v/hich  remains 
in  the  military  system.  In  former  years,  all  the 
Chinese  armies  v;cre  a  fev;  leaders'  private  possessions 


These  le  ders  arbitrarily  decided  the  organization 


and  payment  of  their  armies,  and  carried  on  operations 
only  to  preserve  and  improve  their  influence  and  inter 


ests.  It  is  undeniable  that  the  idea  as  veil  as  the 


facts  of  the  old  military  system  remain  in  the  present 


I 


mtional 


rmy  systen  which  has  developed  froci  the 


former 


•  In  the  present  military  system,  there  are 

t 

many  forces  attached  to  the  local  governments  as  v'ell 
as  one  attached  to  the  central  government.  The  former 
have  not  so  much  outgrovm  the  old  private  force, 

I'lelr  leaders  hove  full  po\<ers  to  organize,  pay, 
appoint  and  dismiss,  so  the  forces  move  at  their 
^■111  and  even  the  central  headquarters  cannot  really 
appoint,  dismiss  or  transfer  an  officer. 


provinces  opposing  each 
In  China.  There  exist 
:he  central  and  local  >^ead- 
Thus  the  Chinese  mlll+'arv 
would  be  difficult  even 
of  all  tl'^es  to  unlfv 
yielded  under  strong 
would  all  too  soon  be  res^-ored  to 
Japan  is  well  aware  of  this  fact, 
could  control  China  completely; 
or  the  Japanese  to  rule 
ese  who  had*  been  subject 

Nor  has  she  had  any  ambition  to 

This  will  become 

the  extrenelv  com- 


by  the  centrifugal  laea 
other",  which  Is  tradltloni 
the  same  relations  between 
onarters  In  everv  province 
system  Is  so  complicated  that  It 
for  the  greatest  general  or  hero 
China  completelv.  Even  If  China 
force  for  a  time,  she 
the  former  state 
mhe  Chinese  themselves 
It  was  absolutelv  l»''poss 
China  by  force  -  f 
to  expulsion  there 

exercise  political  control  over  China 
of  itself,  when  one  realizes 


4 


bottom  of  page  67,  i^r.  President: 

China  is  not  a  comnletely  unified  country, 
but  one  of  an  extreme  decentralization,  ^cept  in  a  few 
designated  matters  every  province  Is  allowed  to  govern 
Itself  almost  as  freely  as  an  independent  country. 

This  has  been  written  in  history  from  olden  tines*' 

Even  though  she  appears  to  be  a  unified,  centralized 
country,  the  central  government  can  in  practice  exer¬ 
cise  its  Influence  only  over  the  sphere  where  it  can 
wield  its  milltarv  power,  and  outside  the  sphere,  each 
province  is  under  swav  of  a  local  power  that  is  enforc¬ 
ing  an  extremelv  localized  autonomous  government  there* 
Such  a  system  was  not  established  in  a  dav,  sr»  it  will 
taVe  time  to  breaV  it  down.  These  actual  circumstances 


have  resulted  from  the  fact  that  all  the  provinces,  as 
distinguished  from  each  other,  have  been  continuously 
at  variance  for  the  past  several  thousand  years.  They 


have  their  respective  political  ideas  and  Interests, 
Bv  race,  the  inhabitants  are  various;  some  provinces 
malnlv  consist  of  the  Chinese  race,  and  some  of  an 


alien  race.  The  races  exclude  and  despise  each  other 
and  there  is  an  Instance  of  a  race  having  in  recent 
years  slaughtered  another  one  on  a  large  scale, 

I 

The  unification  of  thought  is  a  matter  claim 
Ing  prior  settlement  for  the  .foundation  of  a  unified 


I 


In  addition,  owing  to  the  difficulty  of 


^  ocmmunlcations  there  are  a  few  opportunities  for  them 
^  to  unify  their  thoughts  by  iceeping  in  contact  with 
^  each  other. 

5  Accordingly,  hovever  great  a  statesman  or 

(5  military  cllnue,  no  one  has  ever  succeeded  in  exer- 

7  cislng  political  control  of  China.  With  all  the  In- 

8  fluence  and  ability  of  General  Chlang  Kai-shelc,  a 

9  civil  war  is  still  prevailing  even  in  China  Proper, 

10  which  is  due  to  the  existence  of  the  Chinese  Communist 
Party  as  well  as  the  traditional  force  striking  deep 


roots  behind  it.  Even  the  greatest  statesmen,  or  the 

13 

most  influential  man  in  China,  cannot  control  it  polit- 

14 

ically.  tiuch  less  the  Japanese  who  have  been  the  tar- 

15 

get  of  expulsion  policies.  So  Japan  is  well  aware 

16 

that  it  was  Impossible  for  Japan  to  exercise  political 
control  over  China  by  using  her  own  force, 

19  ■  As  a  matter  of  fact,  in  regard  to  the  civil 

20  government  within  the  limits  of  its  military  opera- 

21  tlons  in  China,  the  Japanese  Army  did  not  adopt  the 

22  system  of  administration  tov/ard  occupied  areas,  but 
?3  chose  the  course  of  allowing  the  inhabitants  to  keep 
24  public  order. 


stabilize  their  livelihood  and  rehabilitate  their 


economy  '  ■‘n.omously*  It  is  also  neodless  to  say  that 
che  had  absolutely  no  intention  to  exclude  third 
countries  from  the  sphere'  of  her  military  movement, 

(a.  See  references  listed  belov/). 

Although  it  is  possible  that  there  arose 
some  temporary  and  anomalous  situations  because  of 
the  necessity  of  military  movements,  Jojian  follov/ed 
the  policy  of  restoring  to  normal  conditions  as  soon 
as  the  Incident,  was  settled.  It  is  oulte  unavoidable 
that  some  anomalous  situations  should  arise  in  the 
process  of  a  military  movement;  even  Great  Britain 
definitely  recognized  the  existence  of  a  large-scale 
military  movement  between  Japan  and  China,  as  a  result 
of  the  Anglo- Japanese  conversations  concerning  the 


llentsln  Incident, 

The  Ladybird,  f*anay  and  Hughessen  Incidents 

v.ere  all  caused  by  mistake  in  the  military  movement  of 

T,  Ex,  2530;  -iI^BUNAmI,  Telzo’s  affidavit,  T.  21,383-85 
Lx.  2531,  T.  21,390-92;  Ex.  2535,  T.  2l,423-2d; 

Lx.  2532;  KOBAYASHI,  Yoshlto's  affidavit,  T.  21,398 
21,402;  £x.  2533,  T.  21,406-9;  Ex.  2577,  NaKAYAWV, 
Yasuto  s  affidavit,  T.  ^,888-913 5  Ex.  2537,  HIDAKA, 
Shlntaro'.i?  affidavit,  T.  2l,444-4o3;  ix,  323, 
21,468-9;  E«.  3095,  21,469-70;  Ex.  328,  T. 

21,476-483;  Ex,  2539,  YWiiiOTO,  Yoshlo's  affidavit, 
T.  21,486-493;  Lx.  2540,  T.  21,495?  Ex.  2541,  T. 
21,506-10;  Lx.  2542,  T.  21.516'  521;  Ex,  2543,  T. 

21  521-527;  Ex.  2544,  1.  21,523-529;  Ex.  2545,  T. 

21, 529^)536;  Ex.  2546,  T.  21,540-542:  Ex.  2547,  T. 


4j>,917 

the  Japanese  Army,  but  they  have  already  been  settled 
by  compensating  for  damages  i7lth  the  approval  of  the 
Injured  party.  (A,  see  references  listed  belov#). 

I 

It  goes  without  saying  that  it  was  not  with 

an  intention  to  exercise  economic  control  over  China 

that  Japan  appealed  to  arms.  In  order  to  control  It 

economically,  Japan  must  have,  at  least,  military 

and  political  control  over  China.  However,  there  was 

no  objective  possibility  of  Japan  exercising  military 

and  political  control  over  Chinn,  nor  had  she  any 

Intention  to  do  so,  as,  I  have  previously  stated. 

Such  a  situation  Is  really  excusable,  because 

it  had  necessari'ly  arisen  from  the  temporary  state  of 

occupation  by  the  Japanese  Army  on  account  of  the 

conflict  between  Japan  and  China.  So  it  would  be-  wrong 

to  consider  it  as  exercising  military  and  political 
•  * 

control,  and  It  would  be  also  a  strained  interpreta¬ 
tion  to  consider  It  as  exercising  economic  control 
over  China. 

"Illegal  or  unfair  economic  control"  does 

not  mean  that  Japan  economically  assumed  a  predominant 

A.  Ex.  2519,  Tr.  21  337-39;  Ex.  2530.  T.  21,341;  Ex. 
2521,  T.  21,345-3;  Ex.  2522,  T,  2i, 350-2;  Ex. 

2523,  T.  21,353-6;  Ex.  2524,  I.  21,358;  Ex.  2525, 

T.  21,361/  Ex.  2526.  AQKI,  Takeshi's  affidavit, 

T.  21,363-6:  Ex.  2527,  T.  21,367-8;  Ex.  2528, 

21,371;  Ex.  2529,  TOZUKA-  nilchltaro ' s  affidavit, 
T.  21,373-6;  Ex.  2534,  T.  21,410-12. 


■I  *• 
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position  in  China  In  a  really  fair  and  proper  v-ay. 

Even  under  the  principle  of  equal  opportunity, 
one  v'ho  makes  more  contributions  and  benefits  than 
others  can  economically  assume  a  predominant  position 
in  any  country.  Ihis  is  to  be  approved,  for  free 
and  fair  competition  can  exist  under  the  principle 
of  eounl  opportunity. 

What  Japan  vas  aiming  at  vas  to  develop 
China's  unexploited  resources  by  investing  her  capital 
and  displaying  her  technical  and  managing  ability  in 
close  collaboration  v'ith  the  Chinese  inhabitants,  so 
that  the  resources  may  be  utilized  by  the  Chinese 
as  veil  as  by  the  Japanese,  paying  so  much  money, 

Japan  also  wanted  to  export  the  goods  needed  by  China, 
so  as  to  promote  foreign  trade,  or  in  other  words,  to 
enrich  the  life  of  the  Chinese  people  and  also  benefit 
the  Japanese  themselves. 
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w»^lch  raonnt  the  Hlno-JapanesR  economic  cooperation. 
Except  In  this  sense,  Japan  did  not  seek  any  other 
economic  sway  in  China  by  obtaining  therein  military 

and  polltlcnl  controls. 

The  just  Japanese  economic  activities  in 
China  having  been  blocked  by  the  Chinese  entl-Japanese 
agitation  which  was  executed  virtually  by  pressing 
.TonAn  Pf-nnomlcallv  with  force  and  military,  Japan 


42,920 


1 

2 

3 

4 
3 
6 

7 

8 
9 


and,  above  all,  in  accordance  vlth  the  right  of  the 
occupation  forces  laid  down  in  International  i'aw, 
for  the  purpose  of  procuring  provisions  and  supplying 
the  forces  on  the  spot  and  this  act,  of  course,  must 
cease  to  continue  with  the  end  of  the  incident  and 
it  in  fact  ceased. 

Therefore,  even. in  the  time  of  the  Incident 
the-  Japanese  forces  did  their  best  to  return  factor¬ 
ies  and  other  possessions  to  China  so  that  normal 
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conditions  might  be  regained. 

Meanwhile,  China,  turned  into  a  battlefield, 

was  very  much  devastated  economically  and  Ita.  economic 
rehabilitation  ras  the  most  pressingly  imminent  mat¬ 
ter.  Because  of  the  fact,  however <  that  most  promin¬ 
ent  Chinese  ran  away  from  the  scourge  of  the  war, 
Japan,  complying  vlth  the  wishes  of  the  remaining 
Chinese,  ras  constrained  hastily  to  give  aid  to 
the  autonomous  economic  rehabilitation  of  the  Chinese 

for  promoting  of  their  welfare,  (a) 

But  the  Japanese  forces,  xef raining,  from  di¬ 
rectly  concerning  themselves  in  this  task,  made  the 
Japanese  and  Chinese  civilians  begin  the.  autonomous 
Joint  operation  between  them,  the  birth  of  the  North 


(a)  Ex.  2=^79,  affidavit  of  OIKAWA,  Gonshlchi, 

T.  21^950-21,958. 
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China  Development  Company  Ltd,  and  the  Central  China 
Development  Company  Ltd.,  being  the  fruits  thereof. 
These  tv;o  companies  irrespective  of  their  Interests, 
restricted  their  own  operations  chiefly  to  the  most 
necessary  work  for  the  national  life,  the  nature  of 
which  was,  therefore,  substantially  different  from 
that  of  the  British  East  India  Company. 

The  North  China  Development  Company  Ltd.  was 
organized  on  the  7th  of  November  1938  with  a  capital 
of  ¥350,000,000  which  they  invested  in  the  establish¬ 
ment  of  a  harbor,  the  facilities  of  communications, 

Che  electric  industry,  mining  and  salt-manufacturing. 
The  Central  China  Development  Company  Ltd.  was  organ¬ 
ized  with  a  capital  of  ¥100,000,000  which  they  invest¬ 
ed  in  railway  transportation,  electric  and  gas  enter¬ 
prises,  and  mining  industry.  And  the  works  of  both 
companies  brought  about  the  economic  welfare  of  China, 
while  Japan  suffered  considerable  loss  therefrom.  s.Jl 

For  the  purpose  of  promoting  Chinese  welfare 
by  furthering  the  results  of  the  Slno- Japanese 
economic  cooperation,  Japan  set  up  the  China  Affairs 
Board,  thereby  rendering  every  effort  in  her  power 
for  the  rehabilitation  of  China, 

a.  Ex.  2576,  aff.  of  KAY/ALIOTO,  Yoshltaro,  T.  21,874-81 

b.  Ex.  2579,  aff.  of  OIKAV^A,  Genshlchi,  T,  21,950- 

__2L,958^ _ _ 


Japan  truly  neTthcr  Interulc^  "by  force  to 


acquire  the  r.arkets  and  the  productive  power,  nor  did 

she  Intend  to  secure  supremacy,  predominance  and  nonop 

•  '  / 

oly.  The  pressure  of  the  foreign  powers  upon  Japan 
induced  her  inevitably  into  adopting  the  self-support¬ 
ing  policy  by  means  of  the  Japan-Chlna-iuanchulcuo 
economic  cooperation,  which  never  meant  the  antagoniz¬ 
ing  of  third  powers.  In  the  counts  of  the  Indictment 
Is  stated  that  our  exercising  force  over  China  Is  a 
violation  of  the  treaty  agreements  of  security  pro¬ 
vided  in  International  Lav/,  But  this  statement  Is 


wrong 


Regarding  the  obligation  laid  dov:n  concerning 
the  commencement  of  hostilities  in  Article  I  of  the 


Hague  Convention  in  1907  as  "Hostilities  between 
themselves  must  not  commence  '  Ithout  previous  and 
explicit  warning,  in  the  form  either  of  a  reasonable 


declaration  of  war  or  of  an  ultimatum  ?/lth  conditional 


declaration  of  war,"  Japan  as  one  of  the  contracting 
pov/ers  should  be  naturally  under  the  obligation  thereof 
Hov/ever,  faced  wllth  the  urgent  necessity  for 
self-defense,  Japan  entered  Into  the  hostilities  with 
China  purely  not  only  for  the  purpose  of  ending  the 
hostile  acts  by  China  against  the  Interest  of  Japan, 

'  hlch  was  of  special  and  grave  concern  to  her  exist-  > 
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ence,  but  to  the  Chinese  Gov'errimerit '.s  reexanlna- 

tion  of  Its  attitude.  This  not  being  hostilities 

properly  to  be  called  i7ar,  Japan  was  not  yet  under 

the-  obligation  to  warn  previously  as  provided  In 

International  Lav:,  But  our  local  armies,  on  their 

talcing  nilitary  actions,  never  failed  to  give 

warning  previously  to  the  Chinese  Government,  But 

-.hose  hostilities  for  the  cause  of  self-defense  were 

speedily  aggravated  because  China  comcenced  the 

att.aclc  In  a  comprehensive  manner,  untM  at  last  it 

presented  a  v/ar  aspect;  that  is,  the  hostilities  for 

our  self-defense  turned  so  instantly  into  a  war  as- 

• 

pect  that  in  fact  it  was  impossible  by  all  means 
for  Japan  to  warn  previously,  Japan  and  China  had 
eaually,  as  the  contracting  po\/6rs  of  the  Hague  Con¬ 
vention,  the  obligation  to  declare  war  and  to  give 
•  » 

other  previous  v.'arnings.  Even  China,  which  had  the 
intention  from  the  first  phase  of  the  hostilities  to 
challenge  *fapan  comprehensively  to  war,  did  not  for 
ages  declare  war.  Therefore,  Japan,  which  had  been 
longing  for  an  early  peace,  was  dragged  on  into  the 
war  as  she  wa.'  challenged,  although  expecting  .the 
peace  \.’as  icLiediately  attainable.  As  for  Japan 
vho,  ns  is  clear  from  KONOYL's  statement,  adhered  to 
her ’national  policies  of  "friendship"  and  "Slno- 


Japanese  cooperation,"  she  v.as  norrieo  . . 

declaration  of  far  rould  molte  It  difficult  to  restore 
Slno-Japanese  peace.  In  other  viords,  Japan  thouKht 
It  rather  desirable,  In  order  not  to  aalce  the  settle¬ 
ment  of  the  dispute  difficult,  to  keep  the  Slno- 
Japanese  dispute  from  entering  Into  a  state  of  far  as 
far  ns  possible;  and  fu-thermore,  as  a  diplomatic 
reason,  the  policy  of  Japan  to  avert  the  outbreak  of 
a  world  war  as  far  as  possible  prevented  her  fron 
declaring  -ar;  that  Is,  as  orltaln  was  then  showing 

attitude  tov.ards  China,  in  case 
I  of  \;ar  the  Slno-JaP'^nese  dls- 
r  «?tatG  of  v.'ar  both  substantial 


bluntly  a  sympathetic 
of  J.apr-n's  declaratioi 
pute  should  iurn  into 
ly  and  fortially,  and  such  v;ar  in  feast 
’■as  feared,  Involve  Europe.  In  addlti 
the  worry  that  America  would  be  induct 
v.'ar,  which  Jeapan  most  feared,  was  str< 
und  if  the  above  described  s: 
cone  about,  a  world  war  was  certain. 

ofin  be  seen,  not  only  v.’as 


radc  many  efforts  to  settle  me  inciaent  iocuj-xj 
and  to  avoid  aggravating  it  in  its  scope;  her  plan 
of  tactics  ras  drawn  up  merely  -.•ithin  the  range  of 
such  necessary  purposes  as  the  protection  of  her 
rights  and  interests  in  Chinn  and  of  her  nationals.  ’’ 
The  Chinese  Government^  however,  fell  into 
the  Intrigue  of  the  Chinese  conmunists  who  intended  to 
expand  their  influence  by  stubbornly  carrying  out 
4-vmi  wnrt  the  covcrnmcnt.  as  aforesaid, 
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iJhinn  hiid  alrondv  boon  mobilizing  ond  concentrating 
nllitarv  strength  on  a  large  scale  'flth  the  intention 
3f  challenplnp  Japan  thoroughly  and  comprehonslvely. 

This  attitude  of  China  caused  the  LluHjbchalo  Incident. 

Pnd  China''s  attitude  In  the  solution  of  it  was  always 
faithless,  causing  the  incident  gradually  to  expand. 

Thus,  China  herself  forced  Japan  to  enlarge  the  hostil¬ 
ities  for  self-defense;  further,  she  did  not  declare 
•var  because  she  too  did  not  deem  those  hostilities 
war  as  prescribed  in  Interna tlorol  Law.  Therefore, 
though  the  Chinn  Incident  was  gradually  aggravated  until 
it  took  the  shape  of  war,  Japan  should  not  be  charged  with 
breaching  International  Law.  Noxt,  the  fact  that  Japan 
us^'i  her  troops  in  the  actions  towards  China  is  not  a 
violation  o^  the  obligation  to  settle  international 
disputes  peacefully.  It  goes  wUhout  saving  that  Japan 
had  the  dutv  to  observe  all  the  treaty  articles  in  which 
the  obligation  to  settle  peacefullv  was  provided,  because 
Japan  was  one  of  the  contracting  powers,  but  since  these 
hlno-Japanese  hostJlitios  were  an  armed  conflict  based 

on  Japan »s  right,  of  self-defense,  it  is  not  a  violation 

a ,  h ,  c 

bv  Japan  of  these  treaties, 

a.  St.  ?%2,  T.  20,068-20,870 

b.  St.  ?503,  T.  20,874-20,879 

c.  St.  250°,  7.  21,008-11 
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Japan's  docl-irftlon  of  ‘'tac  ataolute  opposition 
to  anv  ^ntorferenc©  in  China's  affrlrs  by  any  powor 
oTO^pt  Jppan"  on  the  l8th  of  April  1934 ^as  never  intend¬ 
ed  to  moan  aggression  by  Japan,  f'ince  quite  a  long 
'^hllo  before,  Japan  had  adopted  the  policy  o^  settling  ^ 
fieri -Japanese  problems  only  between  themselves,  and  the 
reason  for  this  was  that  any  third  power's  Interference 

V 

in  a  natter  between  Japan  and  Chinn  would  more  complicate 
than  simplify  it,  rendering  the  solution  thereof  more 

difficult  in  the  long  run. 

The  reason  why  Japan  withdrew  from  the  League 
of  Nations  lo  bocauro  the  League  itself  did  not  know 
that  China's  internal  affairs  and  her  international 
relations  were  actually  very  complicated  and  difficultj 
accordlnglv  it  was  strongly  feared  that  a  League  of 
Nations'  effort  to  bring  about  peace  in  the  Orient  might, 
on  the  contrarv,  disturb  public  peace  in  the  Orient, 
owing  to  its  lack  of  knowledge  of  the  real  state  of 
conditions  in  the  Orient.  The  reason  why  Japan  refused 
to  participate  in  the  Advisory  Committee  of  the  League 
of  Nations  on  the  25th  of  Heptenber  1937  is  because  fou:* 
years  before  J-'pan  had  already  withdrawn  from  the  Leagu  > 
of  Nations;  therefore  she  neither  had  the  obligation  to 
participate  in  it,  nor  did  she  fool  the  necessitv  to  do 

f 

80,  Thi 3  attitude  of  Japan  was  not  unlawful  in  anv  way], 
-a.  T.  20, 984-20, ^86 


I  ■ ' 


}•  i' 


Jap**n'3  (loc^ni'^tlon  of  “fuO  acaolute  opposition 
to  anv  ^ntorfpronce  In  China's  affrlrs  by  any  powor 
orru^pt  Japan"  on  the  l8th  of  April  1934  vas  nevar  Intend  • 
od  to  moan  aggression  by  Japan.  Pince  quite  a  long 
’»hllc  bd^oro,  Japan  had  adopted  the  policy  of  settling 
r^.r^/^Japaneso  problems  only  botween  thenseJ.ves,  and  the 
reason*  for  this  vras  that  any  third  potfor's  Interference 
In  a  matter  between  Japan  and  China  would  more  compllcatii 
than  simplify  It,  rcndorlng  the  solution  thereof  more 

difficult  In  the  long  run. 

The  reason  why  Japan  withdrew  from  the  League 

of  Nations  is  becauro  the  League  itself  did  not  know 
that  China's  internal  affairs  and  her  International 
relations  were  actually  very  complicated  and  difficult; 
accordingly  It  was  strongly  feared  that  a  League  of 
Nations'  effort  to  bring  about  peace  In  the  Orient  might, 

I 

on'  the  contrarw,  disturb  public  peace  In  the  Orient, 
owing  to  Its  lack  of  knowledge  of  the  real  state  of 
conditions  in  the  Orient.  The  reason  why  Japan  refused 
to  participate  In  the  Advisory  Committee  of  the  League 
of  rations  on  the  25th  of  September  1937  Is  because  four 
years  before  J''pan  had  already  withdrawn  from  the  Lnagur 
of  Natl'^Jns;  therefore  she  neither  had  the  obligation  to 
participate  In  It,  nor  did  she  fool  the  necessltv  to  do 

f 

so.  This  attitude  of  Japan  was  not  unlawful  In  anv  way[. 
a.  T.  20, 984-20, 


for  the  purpose  of  protecting  the  terrieoriai 
rlty  of  China.  However,  the  international  situation 
in  the  East,  especially  in  China,  had  undergone  a 
great  deal  of  change  in  fifteen  years  and  noreover 
Russia  was  not  a  participant  in  the  Pact,  She  had 
Just  revolutionized  hcrsfelf  when  this  treaty  was 
concluded  and  was  not  able  to  participate  in  it. 

But  conditions  in  the  Far  East  after  the  lapse  of 
fifteen  years  had  Dade  this  treaty  of  which  she  was 
not  a  signatory  utterly  nonlnal  and  unv.orEable.  In 


f  • 
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craployr.cnt  of  military  force,  the  aroed  lorces  o 
China  vrere  considt  ably  Increased  in  number. 

The  extensive  Outer  laongolla  v/'ilch  beloi 
to  the  territory  of  the  Republic  of  China  was 
wholly  placed  within  the  sphere  of  Influence  of 
thP  tnvltt  Union.  Events  in  ShinUiang  and  Tibet 


42,930 


must  hnve  been  occurrences  wnicn  .  tu, 

could  not  possibly  hnve  expected  to  be  solved  under 

the  Nine -Power  Pact. 

■'^or  Japnn,  whose  fnte  Is  quite  influenced  by 
the  Republic  of  Chinn  under  such  circumstances,  and  who 
was  forced  to  resort  to  warfare  by  wav  of  self-defense 
against  the  challenge  by  China,  It  Is  not  only  exceed- 
Ingly  Irrational,  but  also  incompetent  to  be  bound 

literally  by  the  Treaty.  I 

But  as  to  whether  a  war  of  aggression  should 

be  asserted  as  constituting  a  crime  or  not,  no  doctrine- 

has  ever  been  set  forth  until  today. 

This  having  been  discussed  twice  in  the  assembl; 

of  the  League  of  Nations,  the  proposals  that  a  war  of 
aggression  should  constitute  a  crime  of  murder  were  all 
abortive  there.  As  it  was  impossible  for  international 
Jurists  to  establish  distinction  between  a  lawful  war 
and  an  unlawful  one,  decisive  penalties  based  upon  this 
distinction  failed  to  be  fixed  in  several  assemblies. 
Partlcularlv,  the  peace  protocol  debated  ^in  the  second 
nasemUy,  in  spite  of  the  fact  that  it  was  signed  by  al. 
states,  was  ratified  bv  none  of  them;  Great  Britain  was 
indeed  the  first  to  refuse  ratlficntlon  thereof. 

Ji-uch  being  the  case,  the  international  law 
in  which  a  war  of  aggression  constitutes  a  crime  has 


bPjMdtooe  imprope 


no*"  yet  been  est>Jbl5.shod 
that  the  theory  ox'  n  crime,  of  '^jh.lch  International  law  j 
does  not  treat,  snould  be  forcibly  apolied  to  the  case 
of  J^pan»  tho  defeated  state.  As  to  how  highly  the 
armed  forces  of  Japan  \'»*»re  attentive  to  the  furtherance 
o^  nllitarv  laws  a'^d  tho  re-establishment  of  military 
morale  bv  making  efforts  to  observe  strlctlv  the  laws  of 
warfare  throughout  the  Ch^na  Incident,  the  military 

I 

commanders'  orders  and  Instructions  and  other  evidence 
nffnrd  amrle  nroofs  thereof.  But  of  course  we  cannot 


a.  Exhibit  No,  2548,  TSUKANCTO,  Kenji  (21562-63J 

b.  Exhibit  Mo.  2549,  KIKKA*?A,  Masaharu  (21585) 

c.  Exhibit  No.  2550,  KIKKA^VA,  Genzo  (21588) 

d.  Exhibit  No.  2551,  YCtfHIBAhHI,  Kaizo  (21594) 

e.  Exhibit  ro.  2555,  IKEDA,  Ryuzoburo  (21614) 

f.  Exhibit  No,  2556,  MIYABAKI,  Shulchl  (21619) 

g.  Exhibit  No.  2558,  I'lAhUDA,  Knnetoshl  (21633) 

h.  Exhibit  No.  2559,  AKAGI,  Klvoli  (21644) 

1.  Exhibit  No.  2560,  OYAMA,  Fumlo  (21659-21661) 

.1.  Exhibit  No,  2479,  KAWABE,  Bhozo  (21701  &  21705 
V,  Exhibit  No.  2561,  (21730  &  21731) 

l.  Exhibit  K:.  2562, -(21736  -  21738) 

m.  Exhibit  No.  2563,  AMANO,  5-hol'chi  (21750-21751) 

n.  Exi^lblt  No.  2565,  (21759  -  21760) 

(continued  on  next  page) 


denv  thnt  tbor^  « -fow,  nmong  'randred?  of  thousands 

of  Jnp'inose  so:udie.73,  who  corn.!’ittai  out.?nFes.  Against 
f'.uch  ouc.Mges  Tjhe  leaders  of  the  Japanese  army  did  their 
bp'Jt  in  r^-sorting  to  all  possible  nrecautlons,  and  upon 
those  v.ho  dexiantlv  dared  to  transgress  against  the  pre¬ 
cautions  severe  penalties  were  Inflicted  for  the  purpose 
of  maintaining  military  laws  and  morale.  In  defensive 
warfare  attaci^s  and  subsequent  deaths  of  men 

^(continued  from  preceding  page) 

o.  Exhibit  No.  2566,  aadao  (21766 

p.  Exhibit  To.  2567,  t^ANO,  Torata  (21776-7;  79-80) 

q.  Exhibit  No.  2571,  hAKURAI,  Tokutaro  (21793) 

r.  Exhibit  No,  2572,  YOKOYAMA,  Isamu  (21800-21803) 

s.  Exhibit  No.  2573,  ARUGA,  Kazunaga  (21808-21811) 

t.  Exhibit  No.  2577,  NAKava»:A,  Yasundo  (21896-98, 
21901-21903-21904-21906) 

u.  Exhibit  No.  3073,  ftA’.7ADA,  Shigeru  (27447) 

V.  Exhibit  No.  3075,  KOMODA,  Kolchl  (27478) 
w.  Exhibit  No.  3076,  OKADA,  Yoshlmasa  (27482) 

X.  Exhibit  No.  3077,  K0YAt<EK0,  Kaname  (27489) 

V.  Exhibit  No.  3078,  TOYOSHUTA,  Fusataro  (27495-6) 

2.  Exhibit  No.  3079,  bUZUKI,  Teljl  (27501-27502) 
a'.  Exhibit  No.  308O,  YONEY/J^A,  Belka  (27505) 
b».  Exhibit  No.  3081,  KURODa,  hhigenori  (27510) 
c'.  Exhibit  No.  3082,  .iBE,  Yoshlmitsu  (27522-27523) 
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arc  naturally  Justified  In  the  light  of  lar/s  of 
hostilities  and  do  not  constitute  any  crlnes 


T/hatover  • 

But  It  goGs  ’..'Ithout  saying  th',t  unlawful 
acts,  except  death  Inevitable  In  such  hostilities,  - 
should  deservedly  constitute  crlnes. 

It  Is  alleged  In  the  Indie tnent  that  during,, 
the  China  Incident  rfankow,  Changsha,  Kcngyang, 
Kv;eilin,  and  Lluchov:  were  all  the  scones  of 
flagrant  luassacres,  but  witnesses  testified  the 
allegations  that  the  armed  forces  of  Japan  had  dared 
to  cotnalt  such  massacres  v/ere  utterly  false,  and  that 
prosecution's  evidence  was  extremely  scant, 

a.  Exhibit  No.  2^49,  KDCiCAV/A,  lAasaharu  C21583-85) 

b.  Exhibit  No,  2550,  KKK/ih'A,  Genso  (21587-21539) 

c.  Exhibit  No,  2551,  YOSHIHASHI,  Kaizo  (21592-96) 

d.  Exhibit  No,  2552,  SAITO,  Torajlro  (21598) 

e.  Exhibit  No.  2553,  OGI,  Ellchl  (2l601-2l605) 

f.  Exhibit  No.  2554,  OGAV^it,  Saburo  ^216d8-21609) 

g.  Exhibit  No.  2555,  IKLDA,  Ryuzaburo  (2l6l2-2l6l5) 

h.  Exhibit  No.  2556,  MmSAKI,  Shulchi  (2l6l8-2l622) 

I,  Exhibit  No.  2587,  kORIOKA,  Ko  (21624-21627) 

J,  Exhibit  No.  2558,  LASUDA,  i^anotoshl  (2163I-21633) 

5c.  Exhibit  No.  2559,  AKaGI,  Klyojl  (21641-21645) 

1,  Exhibit  No.  2479,  KiVV/ABE,  Shozo  (21698-21702) 
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Cn^o^inu^^t  b«^  nPOUL  mimuruua  u^ara 

of  Chlnpjfo  people  wna  perpetrated  by  their  own  soldiers, 
■p’or  instance,  the  Chinese  army  had  its  survei-llance  unit 
which  made  it  its  dutv  to  attack  from  behind  the 
retreating  soldiers,  with  the  ob,1ect  of  surveillance. 
- —  :  (continued  from  preceding  palfeT 

m.  Exhibit  No.  2^64,  AMANO,  ^holchl  (21748-21753) 

n.  Exhibit  No.  2566,  UfcHUm,  Sadao  (21765-21767) 

o.  Exhibit  No.  2567,  ^ANO,  Torata  (21770-21801) 

’  p.  Exhibit  No.  2568,  21782 

q.  Exhibit  No.  2569,  21783 

r.  Exhibit  i^o.  2570  ,  21784 

s.  Exhibit  No.  2571,  hAKURiJ,  Tokutaro  (21792-94) 

t.  Exhibit  No.  2572,  Y0K0YiVl!A,  Isamu  (21796-21803) 

u.  R^e^'iblt  No.  2573,  ARTGA,  Kazunagn  (2l508-2l8ll) 

V.  Exhibit  No.  2577,  NAKAYAMa,  Yafiundo  (21888,  21909) 
w.  Exhibit  No.  3073,  SAWADii,  Shlgeru  (27444-27449) 

X.  Exhibit  No.  3075,  KOJ'ODA,  Kolchi  (27477-27478) 

y.  Exhibit  No.  3076,  OKADA,  Yoshlmaaa  (27480-27483) 

z.  Exhibit  No.  3077,  KOYAtEKC,  Kaname  (27488-27491) 

a*.  Exhibit  No.  3078,  TEhHINA,  Fusataro  (27494) 

b’.  Erhlblt  No.  3079,  hUZUKI,  Tei.1l  (27500-27502) 
c’.  Exhibit  No.'  3080,  voNEYANA,  Belka  (27504-27506) 
d’.  ExhibU  No.  3081,  KURODA,  Rhigenori  (27509-27511) 
e'.  Exhibit  No.  3082,  ABE,  Yoshimitsu  (27519-27526) 
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The  Chinese  aoldlerd,  In  the  last  analysis, 

ware  obliged  either  to  be  attacVed  by  the  Japanese  army 

when  t'^ey  advanced  or  fired  by  Its  surveillance  unit 

when  thev  retreated.  And  the  Chinese  who  were  assumed 

to  have  friendlv  -Reeling  towards  Japan  were  cruelly 

murdered  under  the  terrible  name  of  "Knjjljwan"  (T.N,  a 

Chinese  spv  upon  his  own  country)  by  wav  of  being  made 

an  example  to  their  fellow  countrymen. 

If  the  existence  of  such  facts  be  clearly 

recognized,  whatever  misunderstanding  originated  from 

the  conjecture  that  the  Chinese  casualties  were  all 

caused  by  outrages  that  the  Japanese  soldiers  committed 

a 

would  be  dissipated. 

As  perfect  peace  in  the  Republic  of  China  was 
the  most  longed-for  goal  that  Japan  hoped  to  attain, 
she  continued  to  maVe  efforts  for  the  prevention  of 
the  spreading  of  the  In'^ldent  and  for  the  attainment  of 
peace  at  an  earlv  stage,  from  the  verv  beginning. 

To  maVft  it  more  exact,  some  time  about  June 
1938,  somewhere  In  North  China  Japan  strove  for  open¬ 
ing  peace  negotiations  w^th  the  Chlang  Ka^-shek  Govern¬ 
ment  through  Hsiao,  and  some  ti^'e  around  the  fall  of 
Nanking  she  planne'^  to  invite  peace  between  her  and  the 
Republic  of  China  through  the  medium  of  the  German 
a,  27519 


I  In  the  third  place,  we  can  find  nowhere 
evidence  that  Japan  participated  in  the  opium  policy 
of  Chino  In  order  to  Impair  the  health  of  the  Chinese  i 

,  i  ■ 

populace  and  to  weaVen  the  antl-Jananese  power.  Japan 

Is,  too,  guiltless  of  the  charge  that  she  gained  a  vast 

amount  of  profit  from  the  opium  policy  and  of  approprlat 

e 

Inp  It  to  war  funds.  The  opium  brought  to  t^hanghal 
and  Nanking  has  no  direct  connection  whatever  with  the 

a,b,c,d 

competent  organs  of  Japan. 

Originally,  t^e  Japanese  Government  designed  not 
onlv  to  discharge  faithfully  the  obligations  of  treaties 
it  contracted  with  other  states  for  strict  control  over 
both  the  Japanese* at  home  and  the  Japanese  residents  in ; 

'  ^  I 

China  against  the  illicit  traffic  in  narcotic  drugs 
prepared  with  opium,  but  also  to  Impede  the  dreadful 
harms  Incurred  by  the  abuse  of  them.  General  Chlang 
Kal-t'hek  had  resorted  to  measures  of  total  abstinence 
from  onluro-eatlng  in  order  to  extirpate  the  harms  of 
opium,  but  whatever  the  suppressive  steps,  they  failed 


Exhibit  No,  389,  4763 

Exhibit  No.  2574,  21865021866,  NAKAt?URA,  Tatsujl 
Exhibit  No.  2575,  MCRT,  Tokuji,  21868-21869 
Exhibit  No,  2583,  ^TJJII,  Phigeru,  22078-22079 
Exhibit  Vo.  2479,  KA^VABE,  thozo,  21703-2170<^ 
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to  maVft  the  oolun-enters  give  up  their  habit,  and,  howeve 
severe  the  punishments,  thev  could  not  frighten  them, 
'"hese  have  t^me  and  again  been  put  to  test,  but  In  vain. 

Though  the  new  Chinese  Government  showed  grave 
concern  In  setting  up  a  plan  against  the  opium  problem 
that  confronted  Its  country,  and  strove  to  put  the  plan 
into  operation,  vet  It,  taking  warning  from  the  failures 
hitherto  repeated,  hesitated  to  adopt  the  measure,  of 
total  abstinence  from  oplum-eatlng  and  resorted  to  a 
poltcv  of  gradual  elimination  o^  opium-eaters  by 
officially  admitting  eaters  to  be  provided  the  smallest 
necessarv  Quantity  o'*  opium.  In  consequence,  some  stores 
were  permitted  to  put  opium  on  public  sale,  but  those  who 
were  without  certificates  and  were  not  opium-eaters  were 
absolutelv  prohibited  from  buvlng  even  the  smallest 
ouantltv  of  It,^ 

As  Japan  once  adopted  this  policy  for  gradual 
elimination  of  opium-eaters  in  Formosa  with  good  success 
and  had  won  universal  admiration,  she  wished  it  to  be 
enforced  also  In  the  Republic  of  China  with  the  view  to 
eliminating  the  ravages  of  opium.  Approving  of  Japan’s 
desire,  the  new  Government  of  China  put  It  Into  operation. 

This  Is  the  onlv  point  In  which  Japan  Is 
connected  with  the  opium  problem  of  the  Republic  of 
a.  Rxhlblt  ?^o.  3154,  BABA,  Hayao,  28053 
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China.  It  would  be  mar'^edly  Improper  to  allege  this  act 
of  Japan  to  be  evidence  of  a  crime  against  peace. 

As  already  mentioned,  the  China  Incident  had  Its 
origin  when  the  Japanese  army  there  was  driven  to  take 
action  in  self-defense  for  Its  verv  life,  against  the 
planned  challenge  of  the  Chinese  Government,  which 
challenge  was  the  manifestation  of  Intent  to  oust  Japan 
from  her  rights  and  Interests  in  China  by  a  coalition 
with  the  Chinese  Communist  Partv,  a  snare  into  which 
the  Chinese  Odvernmert  fell. 

That  this  act  of  self-defense  failed  to  termin¬ 
ate  in  a  short  time  was  due  to  the  conditions  previously 
stated.  The  China  Incident  was  never  a  war  of  aggress¬ 
ion,  Japan  had  not  the  least  intention  to  dominate 
China,  either  militarily  or  politlcallv  or  flnanclAlly. 
'^he  accused  did  not  contravene  international  law  and 
they  can  not  be  accused  of  war  crimes.  We  assert  these 
points  most  emphatically. 

Hr,  Cunningham  will  continue  with  the  summation, 
your  Honors, 


,  ■  .  .  '  V  ij 

hllJ 


TliE  PREblDEKT:  Captain  ICraft, 

LANGUAGE  ARBITER  (Captain  Kraft):  If  the 
Tribunal  please,  tho  following  language  correction  is 
subnitted:  Exhibit  No,  1975,  page  5,  lines  1  and  2, 
admitted  on  record  page  14,520:  Delete  "we  succeeded 
in  making  thorn  all  take  oath"  and  substitute  "wo  were 
able  to  secure  the  pledge  from  all  of  them." 

TRE  PRESIDENT:  Mr.  Cunningham,  after  tho 
summation  that  ycu  are  about  to  road  was  served  on 
the  Judges,  I  was  Informed  that  tho  summation  had  been 
served  inadvertently,  and  that  you  desired  to  make 
alterations.  .Subsequently  four  of  the  Judges  sug¬ 
gested  alterations  which  I  passed  on  to  you.  What 

f 

is  the  position  now,  Ur.  Cunningham? 

LIR.  CUNNINGHAM:  You  received  your  advance 
copies  at  tho  same  time  that  all  other  defense  coun¬ 
sel  received  theirs.  It  was  tho  first  draft  before 
any  alterations  or  suggestions  oven  had  an  opportunity 
to  be  incorporated.  I  have  incorporated  now  in  the 
draft  all  of  tho  suggestions  from  the  Tribunal,  from 
tho  defense  counsel,  and  anything  that  has  been  sug¬ 
gested  that  v/63  disagreeable  I  think  has  been  elimin¬ 
ated  from  the  thing. 

I  want  to  suggest  that  KOIbO  and  MINAUI  are 
specif lea lly  exempted  from  this  statement  because 
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they  are  net  involved  in  any  way. 

I  will  now  present  the  defense  summation 
on  the  relations  of  Japan  to  Germany  and  Italy. 

Although  the  prosecution  has^  seen  fit  to  inject  its 
proof  concerning  the  relations  of  Japan  to  Italy  and 
Germany  into  many  different  phases  of  its  case,  and 
over  a  long  period  of  time  from  Juno  1946  to  February  1, 
1946  and  la tor,  and  scatter  its  argument  in  the  same 

IT 

way,  wo  shall  attempt  to  answer  their  general  charges 
end  explain  our  evidence  os  it  relates  to  thoir  case 
generally  on  this  subject  by  this  one  document.  In¬ 
dividual  defendants  will  explain  their  own  interpreta¬ 
tion  of  all  tho  events  affecting  them  in  their  par¬ 
ticular  summations. 

«s  Jurisdiction 


2.  We  have  centondod  from  the  first,  and 
still  urge,  that  tho  scope  of  this  inquiry  was  unneces¬ 
sarily  extended  to  activities  of  tho  representatives 
cf  th^  Japan :se  nation,  which  took  place  in  parts  of 
the  world  other  than  in  Japan  and  tho  Far  East.  We 
have  attempted  te  answer  item  by  item,  and  to  explain 
with  clarity  tho  true  intention  /;f  Japan  and  parties 
alleged  to  bo  responsible  for  tho  relations  botv/eon 
th«  thrtiC  nations  involved,  Italy,  Germany  and  Japan. 

Wo  have  boon -eofvs-idortibly  handicapped  by - 
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virtue  of  the  fact  tliat  oven  though  the  prosocution 
could  bring  witnesses  from  tho  far  corners  of  the 
earth,  and  that  expense  v/as  nc  object  to  then  in 
making  their  investigations,  wo  were'  a.-  then  tho  next 
line  is  omittod.  This  v^as  due  to  lack  of  facilities 
of  travel  and  the  j nconvonience  of  interviewing  of 
witnesses.  Due  to  the  nature  of  this  trial  and  the 
manner  in  which  the  prosecution  presented  its  material, 

it  was  impossible  to  attend  coiu:t  and  travel  the  World 

/ 

in  search  of  witnesses  and  documents  at  tho  same  time. 

Even  with  tho  limited  resources  at  cur  command,  we 

believe  we  have  won  tho  issue/  V/o  shall  give  our  inter- 

pretatii-n  of  tho  evidence  which  has  been  adduced  on 

/ 

both  sides  and  call  attention  of  the  Tribunal  to  the 
illogical  and  wholly  untenable  position  of  the  prose¬ 
cution,  particularly  tho  allegations  contained  in 
Count  V,  Our  contention  that  agreement  among  nations 
for  nolitical  rr  economical  d(minati<n  are  nrt  crimes’ 
v/ithin  tho  contonplaticn  t  f  the  Charter  will  bo 
especially  craphasizodi  Wc  shall  follow  the  outline 
presented  by  the  prcsocution  in  erder  to  make  it 
simpler  for  the  Members  cf  tho  Tribunal  to  ccnparc 
the  claims  and  digest  the.  proof. 


3.  Although  tho  prcsocuticn  had  the  problem 
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"^f^ealing  With  Japunoso  and  English  and  ether  lan¬ 
guages,  it  must  be  appreciated  that  we  had  the  task 
of  reading  and  digesting  German  documents  covering  the 
whole  world  situation,  (Peril d  1931-45) • 


4.  Wc  do  not  pretend  ti.  have  given  to  this 
Tribunal  the  whe lo  story  behind  the  Japanese-German 
relations.  In  diplomacy  this  is  impossible.  One  of 
the  first  things  which  happens  when  diplomatic  relations 
are  broken  off  is  that  all  documents  are  burned.  This 
has  been  a  custom  for  centuries.  It  is  a  significant 

event.  Since  diplomatic  correspondence  has  always 

•1, 

boon  protected  by  custom,  law  and  privilege,  rela¬ 
tions  between  nations  have  never  been  within  the  realm 
of  Judicial  inquiry  before.  Only  after  a  war,  such  as 
now,  could  such  a  trial  be  possible’.  In  peacetime”^ 

such  a  breach  of  etiquette  would  be  censiderod  an  act 

2, 

of  war  in  itself.  History  records  such  instances. 

I  • 

This  hearing  could  not  possibly  explore  the  depth  of 
the. intrigue  involved;  it  has  only  scratched  the  sur¬ 
face,  History  will  be  a  long  time  discussing  and 
solving  the  problems  which  hove  been  subject  of  our 
brief  inquiry  here  under  the  issues  raised  in  Count  V, 
(1.  Moore  678-680,  Hyde  #428,  454) 

(2)  Wilson  Soc.  72a,  P,  194,  3  td.) 
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G.unt  V  Vague  and  Indcflni to. 

5.  Altht  ugh  thfc  Chertor  cells  for  a  plain, 

concise  end  adequate  stetement  of  each  offense  charged, 

1. 

we  submit  that  Grunt  V  does  net  meet  this  tost.  The 
Tribunal  at  Nuernberg  required  tliat  an  agreomont 
between  parties  must  cover  "the  intent  to  make  war 
on  soni:  particular  notion  at  some  specific  time." 

No  such  allegation  is  centninod  in  Grant  V  of  the. 
prosecution's  Indictment  and  no  proof  has  been  adduced 
to  substantiate  such  a  charge.  In  our  submission  of 
proof  wo  have  found  it  necessary  tc  meet  this  vague 
end  pr-intless  charge. 

ji.  « 

7«  The  prosecution  falls  brek  constantly 
upon  the  agreement  between  the  four  nations  for  the 
trial  cf  the  Axis  criminals.  Whether  that  was  o  proper 
exercise  of  the  rights  of  the  so  powers  under  the  sur- 
render  rnd  occupatirn  in  Europe  is  a  matter  which 
canne t  be  settled  cr  oven  investigated  here.  It  is 
evident  that  the  sch<  lars  anci  writers  and  jurists 
of  the  world  arc  divided  in  th^^ir  opinions  on  the  wis¬ 
dom  of  the  action  which  brought  about  the  Nuernberg 
1. 

trial. 


(5.  1.  Sec,  3,  Art.  9-A) 

~<7h^l.  Vol.  33  Va.  Law  Review  E.  679)  _ _ _  _ _ ] 
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Tho  comment  «  f  tliu  ber  is  still  dividod  on 
tfii s' print .  sny  thn t  'if  Wr. s  rr mis tsko ' for- rtar 

X' Lctori(-'Us  notions  tr  try  tho  Gorman  Icadors  would  not 

I 

tr  mr.ke  o  hasty  judgment.  Now  thet  it  has  been 
no  v/o  need  not  ov/oit  the  judgment  of  history  end 
^pcocotimo  (ionsidoratitn.  If  th^re  hod  been  nc  perse¬ 
cution  of  minorities  in  Germany,  this  would  hove  been 
•^■ust  another  war  fer  history  to  record.  There  is  no 
excuse  to  bo  offered  for  these  actions.  We  hove  no 

g 

porallel  to  those  acts  arising  out  of  the  Pacific  Vinr. 
9 

There  ennnet  be  any  debate  on  this  pcint. 


^2  8.  Although  tho  prosecution  claims ’much  • 

i3iiv>ro  for  the  Potsdam  Declaration  than  it  says,  we 

14  suggest  that  it  does  not  give  this  Tribunal  any  right 

15  :o  lock  into  tho  events  which  transpired  in  Europe. 

.  » 

If  that  document  gives  this  Tribunal,  through  remote 

I 

control,  any  pewer  in  the  premises,  it  must  be  confined 

strictly  to  the  trial  of  Far  Eastern  War  Criminals  as 

10  ^  *  I 

individuals. 

th-i  IfflWi  Warfare. 

22 

•  Re  B-1.  It  is  the  cuntentien  of  tho  defense 

23 

that  the  charges  set  out  in  the  Indictment  in  Ccunt  V 

24 

(8.  1.  Ex.  2,  T.  109) 
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uTii  not  supncrtod  by  any  chnrgo  rr  crime  dofined  In 

2. 

thG-Chnrtor,  Noithcr  is  the  offiinso  described  in 

« 

C..  unt  V  roc(’gni2od  in  Intornationol  Lev/  ns  malum  per 

3. 

so  or  nrlura  prohibitum.  Wo  rocegnize  that  d(  mine t ion  * 
of  the  world  is  n  responsibility  of  notions,  the  mojor 
notions  of  the  world;  it  is  a  duty  of  the  powerful  na¬ 
tions.  Such  on  aim  has  never  been  a  crime  or  even 

mentioned  os  a  crime.  The  Ch£;rter  never  intended  any 
% 

inquiry  beyond  "the  .just  and  prompt  trial  end  punish- 

4  • 

ment  of  Jlojor  'war  Criminals  of  the  Far  East."  Nothing 
is  said  or  even  implied  In  its  terms  about  European 
notions  or  the  subject.  It  con  be  taken  that  they 
were  specifically  excluded  by  their  trial  at  Nuernberg 

I 

and  the  provisions  of  the  Charter  which  follow.  The 

Charter  is  further  restricted  to  "Persons  who,  ns  indlv- 

% 

Iduals  or  as  members  of  organizations,  ore  charged 

1  f 

with  offenses  whjch  include  crimes  against  pence," 

Nations  such  as  Germany  and  Italy  cannot  bo  considered  , 

\ 

cs  persons.  We  submit  that  the  scope  of  this  inquiry 

f 

does  not  cover  the  operations,  negotiations  or  sover¬ 
eign  acts  of  European  notions  or  leaders.  This  point 
will  be  argued  more  fully  later  and  sunported  by  what 
the  authorities  say  on  the  subject, 

f 

(9.  Sec.  2,  Art.  5,  A.B.C. 

3.  Moore  'f'197  200-202,  Wilson  Sec.  48,  FI  130 

4.  Art.  I,  Sec.  I. 

- 1t-.Boc.  -2,  Art,  5.  •  -  - 

2.  Wilson  Sec.  7,  < •  16.) 
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10.  Re  C-I.  In  this  charge  the  prosecution 
changes  the  course  somewhat.  They  begin  their  disserta¬ 
tion  on  the  law  of  conspiracy  with  the  charge  that  in^ 
dividunls,  persons,  must  act  through  themselves  and 
through  each  other,  but  then  they  change  their  course 
and  say  that  the  persons  acting  through  Jflpgp,  either 
alone  or  in  corabinotion  with  other  countries,  wage, 
declared,  etc.  It  is  difficult  to  grasp  how  the  prose¬ 
cution  can  undertake  to  try  the  nation  of  Japan,  and 
other  nations,  when  clearly  the  Jurisdiction  of  this 
Tribunal  is  limited  to  a  few  persons  and  offenses, 

3. 

individuals. 

Charter  Not  Authoritative. 

11.  Re  C-3.  There  is  no  basis  in  law  or 
fact  for  the  assertion  of  .the  prosecution  that  the 
Charter  complies  with  any  of  the  requirements  for  the 
sources  of  low.  *  The  Nuernberg  Judgment  although  volum¬ 
inous  is  not  authoritative.  Skip  the  next  sentence. 
Noble  effort  has  been  made  by  Justice  Jackson  and 
others  to  give  it  weight  and  substance,  but  it  will 
not  survive  the  test  of  law.  Such  a  decision,  based 
as  it  is  upon  ax  nost  facto  low  will  never  be  accepted, 
(10,.  3.  Sec.  2,  Art.  5,  1*3) 

(11.  1.  Corbett  P.V.  Art.  38,  St.  Perm.  Court) 


V 


under  our  system  of  Justice  p.t  least. 

Claims  Inconsistent^ 

r 

12.  C-15.  In  applying  the  prosecution’s 

test  of  Conspiracy  to  the  Charge  In  Count  V  and  the 
proof  which  they  have  supplied  under  It,  they  have  de¬ 
feated  their  ov/n  purpose.  They  sf.y:  "The  Conspiracy 
must  be  clearly  outlined  In  Its  criminal  purpose.  It 
must  not  be  too  far  removed  from  the  tine  of  decision 
and  action,"  Tho  Tribunal  must  examine  whether  a  con¬ 
crete  plan  to  v/age  wr.r  existed,  and  determine  the  par- 

-  3» 

tlclpants  In  that  concrete  plan,"  In  all  of  the  dis¬ 
cussions  and  argument  and  attempts  at  .proof  under  the 
German-Japrnese  relations  there  has  never  been  one 
lota_  of  proof  that  the  nations  planned  any  war  against 
any  nation  at  any  time  jointly  —  eliminate  tke  next 
two  v.'ords. 

It  is  quite  evident* that  Germany  was  not  In¬ 
volved  In  the  Far  Eastern  activities  of  Japan,  Germany 

was  helping  China  v/lth  supplies,  officers  and  technical 

2 . 

advice  In  the  struggle  between  Japan  and  Chine*  The 
prosecution  proved  this  conclusively.  There  is  no  con¬ 
tention  tliat  Japan  and  Germany  confided  in  each  other 

about  tho  attack  on  Pearl  Harbor.  There  can  be  no  doubt 

• 

(12,  3«  Pros.  C-15. 

1.  Ex.  2762,  T.  24742, 

2.  Ex.  486-A,  T.  5900.) 
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now  that  Japan  kept  her  plans  for  the  Pearl  Harbor 

attack  secret  from  Germany,  even  from  their  envoy  in 

3  • 

Berlin*  On  the  other  side,  we  do  not  understand 
that  the  prosecution  has  offered  any  proof  on  the  ques¬ 
tion  of  the  war  against  Poland*  Japan  was  against  this 
war,  but  was  never  consulted.  Soviet  Russia  acquiesced 

in  this  war  when  she  made  the  agreement  with  Germany 

4  . 

August  23,  1939»  It  is  now  history,  well  confirmed, 
that  Italy  refused  to  Join  Germany  in  the  war  against 
Poland.  There  can  be  no  claim  that  Japan  welcomed 
the  war  between  Germany  and  Russia.  Japan  counselled 
Germany  against  such  a  move  end  refused  many  tines  to 
join,  after  many  strong  invitations,  as  Rlbbentrop  said, 
"after  the  Russian  war  broke  out  I  tried  to  get  Japan 
against  Soviet  Russia. ♦♦♦♦♦♦*!  got  the  impression  that 
Japan  did  everything  possible  to  keep  out  of  a  conflict 
with  Soviet  Russia  end  to  keep  from  antagonizing  Soviet 
Russia  in  any  way." 

There  certainly  was  nover  onyagreemeht  between 
the  leaders  of  the  nations  to  make  war  on  any  nation. 

The  prosecution  has  failed  to  meet  their  own  require¬ 
ments.  The  Gorman  end  Japanese  relations  were  not 
constant  enough,  not  close  enough  to  be  called  friendly 

(12.  3.  Ex.  2762,  T,  24744. 

4.  Ex.  2725,  T.  24187. 

_ 5.  Nuernberg  Transcript) _ 
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ovon,  fnr  less  close  as  the  Russian-German  relations, 
Slnco  the  Tribunal  has  determined  that  the  relations 
be  two -'n  Germany  and  Russia  and  other  nations  arc  Irrel¬ 
evant  to  any  Issue  In  this  coso,  and  that  the  negotia¬ 
tions  of  Germany  with  other  nations  wero  kept  secret 
from  Japan  and  OSIilkJiy  this  ruling  should  dispose  of 
any  Issue  arising  under  Count  V,  If  we  understand 
the  ruling  correctly 

2,  Cony wlracv. 

Thus  far  wo  have  considered  the  relation  of 
the  Indictment  to  the  Charter  and  to  the  lav/  of  this 
case.  W.t  have’  touched  genorr.lly  upon  the  contentions 
of  the  prosecution  In  relation  to  the  application  of 
the  lav;  of  nations  to  Individuals*  We  are  more  con¬ 
cerned  In  this  review  with  the  effect  of  the  Charter 
upon  the  rights  and  privileges  of  nations  named  In 
Count  V,  Italy,  Japan  and  Germany. 

There  Is  no  claim  made  In  the  summation  that 
Japan  assisted  Germany  In  Europe  In  any  way  except 
politically  prior  to  the  coraraoncemont  of  the  war  In 

Europe.  There  Is  evldonco  that  Germany  assisted  China 

^  1. 

In  her  war  against  Jap^n,  The  prosecution  agrees 

that  Germany  sought  advantages  In  the  economic  field 

2 

In  the  Far  £•  st  but  that  her  efforts  wero  thwarted. 

(1.  Ex.  486-A,  T,  5980. 

-a.  T.  - 


It  is  oiir  thoory  thst  oconomlc  relations  betvvocn  tho 

•  3. 

notions  ore  not  a  pro{J«r  subject  of  inquiry  hero.  Vie 
must  assume  that  no  notion  would  spend  millions  of 
dollars  laaintrlning  embassies  in  the  capitals  of  .the 

t 

v7orld  witJiout  some  hope  of  economic  assistance  by  wey 

4  . 

of  trade  and  commerce.  Wnr  end  Peace  have  a  relation 
to  economic  matters,  but  the  purpose  of  International 
intercourse  is  primarily  tho  promotion  of  the  economic 

welfare  of  each  n-tion  while  naintcining  peaceful  rela- 

1. 

tionships. 

13,’  Re  F-93.  The  prosecution  suggests  that 
Japan  had  two  courses  with  respect  to  tho  settlement 
of  her  differences  with  the  Soviet  Union.  One  was 
diplorancy,  tho  other  was  wnr.  That  she  chose  diplomacy 
has  been  proved.  She  played  politics  and  protected 
herself  against  the  t’.roat  of  the  Soviet  Union  until 
the  end  of  tho  war,  or  nearly  the  end. 

He  F-103.  The  prosecution  hr  s  proved,  through 
an  abundance  of  evidence,  that  it  was  Germany  which 
finnronehGd  Janan  for  en  eRreiimonts  at  a  time  whon 
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Gornony  was  Instructed  to  keep  on  eye  on  Soviet  Rus¬ 
sia .  This  v/o  cdmlt.  The  cuthoritios  oil  egreo  that 
it  is  the  duty  of  the  military  otttiche  to  gather  in¬ 
formation  about  the  armies  of  the  notions  to  which 
accredited  and  about  the  armies  opposing  them,  in 
peacetime  or  wartime, "  There  is  no  controvory  about 
this, 

14,  Wo  suggest  that  the  negotiations  for 
the  Anti -Comintern  Pact  were  normal  and  followed  the 
pattern  of  diplomacy.  W©  need  not  detail  the  nego¬ 
tiations  except  to  say  that  they  wore  concluded  by  the 

1. 

oMbass'«dor,  MUSHOKOJI,  passed  by  the  Cabinet,  approved 

by  the  Emperor  and  after  the  consent  and  advice  of 

2. 

the  Privy  Council,  Needless  to  sr.y,  the  matter  v/as 
given  full  consideration  in  Japan.  To  say  that  cither 
the  ambassador  or  the  military  a ttachc  hod  any  influ¬ 
ence  on  tho  decision  of  the  government  v/ould  bo  to 

3. 

abuse  tho  v/ord  influence .  V7e  have  never  hod  any 

t 

apology  for -the  Anti -Comintern  Pact  or  the  secret  pact, 

15.  Re  F-104,  Wo  do  not  agree  that  a  com¬ 
mittee  was  established  for  the  purpose  of  chocking  on 
tho  a’ctivitles  of  the  Comintern*.  There  is  no  point 
in  making  an  issue  of  this,  Soviet  Russia  and  tho 

(14.  1,  Ex.  36. 

2.  Const,  Japan. 

_ 3 .  ITAGAKI  ,  T ,  ^0497 1 )  • _ _ 


oction  of  the  Comintorn  wore  the  big  question  narks 
in  international  politics  then.  Everyone  knew  what 
the  G<<rraans  were  doing. 

16,  F-105.  Vie  admit  that  the  agreement 
and  the  protocol  were  to  remain  in  effect  for  fivo 
yoars.  We  state  thr.t  the  pact  was  renewed  and  the 
protocol  was  abrogated.  It  )v:s  passed  its  day  of 
usefulness.  Gernnny  and  Kussia  were  engaged  in  a  v/er 
It  was  to  bo  expoctod  tht^t  Japan  would  not  assist  the 
Soviet.  It  was  0  life  end  death  struggle.  This  his¬ 
tory  has  proved. 


There  is  no  contest  about  the 


pact  being  directed  against  the  Soviet  Union,  once  it 
was  established  that  the  Comintern  was  the  official 


organ  of  the  Soviet  Union.  There  v/as  some  doubt  about 

this  in  the  beginning.  It  vws  Bolshevism  and  Conmun- 

/ 

ism,  not  the  T.ussian  Army  \Ailch  won  the  object  of  the 

1. 

pact.  This  is  undisputed.  That  Germany,  Italy  and 
Japan  and  other  countries  joined  hands  in  this  enter¬ 
prise  was  common  knowledge  to  the  world, 

F-107.  The  prosecution  admits  and  argues 
forcefully  that  the  military  terms  of  the  Anti -Comintern 
Pact  were  never  employed.  That  it  was  only  a  political 
Instroweot,  backed  by  9  mutu:<l  obligation  pact,  and 
a?.  1.  Ex.  2762,  T.  27742.) 


X 


thet  the  effect  was  nil.  All  that  they  claim  for  it  is 

1. 

thet  it  was  the  oponer  for  friendly  relations.  Al¬ 
though  we  admit  the  pact,  v/e  suggest  that  the  proof 
shows  that  there  was  little  mutual  trust  and  faith 


shov/n  in  each  other  by  the  two  notions,  Germany  and 
Japan.  The  background  of  the  relations  of  the  nations 
and  the  variance  in  their  systems  and  culture  and 
national  habits  explains  this,  but  it  is  not  an  issue.  , 
18.  F-108.  All  of  the  contentions  of  the 

prosecution  on  the  effect. of  the  Anti -Comintern  Pact 
are  erroneous.  It  did  not  keep  Germany  and  Russia 
apart.  It  more  than  likely  brought  them  closer  together 
for  the  same  reason  which  prompted  the  Japanese  to  use 

the  political  weight  of  Germany.  That  the  pact  would  , 

1. 

be  used  in  the  China  Affair  was  not  contemplated. 

This  is  the  product  of  the  imagination  of  the  prosecu¬ 
tion.  Rlbbentrop  and  OSHIlaA  both  speak  clearly  on  this 
subject.  Why  the  prosecution  should  suggest  that  the  . 
use  of  the  pact  became  the  subject  of  a  difference 
between  the  nations  is  a  puzzle. 

Wo  claim  that  there  was  no  harm  in  using 
the  poet  ns  a  restraint  against  the  Soviet  Union.  That 


was  the  object  of  it  primarily. 

(17.  1.  j(7  Par.  H.  125,  P.  H  98) 
(18.  1.  Ex.  2762,  T.  27742. 

2.  Wilson  f('100,  P.  249.) 
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19.  F-109.  Although  the  prosecution  has 


tried  in  vain  to  read  into  the  Anti -Comintern  Pact 


something  which  is  not  there,  tiieir  claim  that  the 
pact  brought  Germany  and  Japan  closer  together fwas 
true  only  for  a  time.  It  is  also  true  that  Germany 
used  the  pact  only  so  long  as,  it  served  her  ends  and 
then  discarded  her  obligations.  Skip  the  rest  of  that 


The  world  knew  wliat  Hitler  was  doing  end 
stood  by  and  watched  him  build  his  mighty  war  machine. 
We  might  remind  the  Tribunal  and  also  the  prosecution 
that  the  United  States,  Britain  and  France  and  other 
countries  were  carrying  on  normal  diplomatic  relations 
with  Hitler  while  the  Japanese  Government  was  standing 
by.  Even  if  the  ambassadors  and  envoys  did  disapprove 

of  Hitler's  moves,  diplomacy  precluded  any  comment' or 

1 . 

expression  of  disapproval.  Friendly  relations  existed 
✓ 

between  Germany  and  Japan  until  Germany  took  up  with 
the  Soviet  Union.  We  have  no  apologies  to  make  for 
the  Anti-Comintern  Pact. 


20.  F-111.  Although  the  prosecution  claims 

that  German-Jrpanese  relations  in  China  economically 
were  improved,  that  is  not  the  fact  as  has  been  dis¬ 
closed  by  the  record.  The  prosecution  took  considerable 
(19.  1.  Fenv'ick  International  Lav/,  2d  Ed.  P.368) 


Tribunal  in  showing  that  Qermon  demands 


for  preferential  treatment  vrere  denied  in  Japan*  There 
is  no  doubt  that  such  demands  were  made  but  they  wore 
refused.  In  other  places  in  their  summation  the  prose- 

r  .  ^ 

cution  claims  that  Germany  v/as  complaining  about  her 
treatment  at  Japan's  hands  at  the  time. when  they  claim 
in  another  paragraph  that  Germany  and  Japan  wore  cooper¬ 
ating.  It  was  difficult  to  reconcile  the  conflicting 
claims. 

21.  F-112.  Tho  prosecution  has  resorted  to 
petty  items  to  establish  cooperation  and  collaboration 
b'^tween  the  tv/o  nations.  It  is  hardly  worth  answering. 

Nations  are  urged  to  assoclato  and  cooperate.  It  is 

1 . 

natural  to  do  so.  Tho  prosecution  relies  upon  a  few 
minor  associations  to  establish  their  point.  Tho  more 

I 

they  attempt,  of  course,  the  more  emphatically  they 

•  4 

fail  to  sustain  their  contention. 

22.  P-113.  After  using,  three  paragraphs  to 
show  cooperation,  the  author  of  this  part  of  the  sum¬ 
mary  admits  that  Rlbbontrop  was  never  ready  to  settle 
for  non-prefcrentlel  treatment. 

This  covers  the  general  discussion.  Wo  shall 
take  tho  prosecution's  evidence  now  and  analyze  the 
facts  and  digest  the  law,  as  applicable  to  the  relations 
(21.  1.  United  Nations  Economic  Commission.) 
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/^TBRNOON  SESJSIOK 

Tho  Tribunnl  mot,  pursinnt  to  rocoss,  at 
1330. 

OF  THE  COURT j  Tho  International 
Military  Tribunal  for  tho  Far  i2ost  is  now  rosumod. 

THE  PRESILENTj  With  tho  poroisslon  of  tho 
Tribunal,  tho  accused  KAYA  will  bo  absent  from  tho 
courtroom  for  tho  entire  afternoon  session,  conferring 
with  his  counsel. 

I'r,  Cunningham. 

IB.  CUNNINGH/iM:  I  shall  start  on  page  21,  No.  3: 

THE  ;:HTI-COi:iNTiBK  PACT. 

Although  -n-  G'-rnr.ny  hr.c’.  boon  conc'uctlnr, 

n-^rnr.l  vUrlonatlc  rolf'.tions  c.’.urin[;  the  tir.ys  r.ftor  v'orlc’. 
r’nr  I,*  It  Mr.s  n  rjoocl  rnny  yor.rs  before  tho  Gernan 
Govornr.ont  v;rs  sufficiently  omnnizoc!  so  thr.t  it  could 
nof;otinto  trade,  cultural  r.nd  ocono-nic  r.r'jroentnts 
;;onorrJ.ly  v'ith  the  othto*  nouors  of  tho  world.  They  wore 
•  courtin:!  Frrnco,  Enr;l^nd  r.nd  Russic  c.nd  tho  other  nations 
of  Euro'^e  who  were  close  to  then  and  with  whon  they  hsOc 
rlwrys,  for  centuries  carried  on  trade  ant.  connorco. 

Tho  relations  between  Japan  '■nd  Gornany  took  form  in 
the  raroonent  which  history  knows  as  the  Anti-Conintern 
-  Poet,  UJi^ntrop  -srys^  not  want  to  have - 
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42,958 

,  ^ 

t 

1 

cor.nunisr-  sprunc'.  in  Europe,"  The  Jc.prjiosu  cllcl  not 

i 

1 

^^p.nt  connunlsr.  to  spror.;!  in  Asia  r.nO.  clle  n^'t  wish  to 

I 

1 

''llov;  it  to  intorfero  with  tho  sottlon.ont  of  tho  China 

H 

1 

problon. 

1 

1 

Tho  prosecution  tried  in  vein  to  road  into 

1 

thu  a.Toonont  sor.ethinf'.  which  it  diC.n*  t  contain.  They 

1 

r.ro  also  endoavorin?:  to  attach  sono  responsibility 

1 

1  ^ 

■  ^  8 

• 

for  its  nef;otiation.  They  have  failed,  as  is  denon- 

1 

•strated  hy  tho  followin-;  analysis  of  their  docments. 

1 

1 

•  Tsniis  OF  TiiE  /jrri-Cw.'iMr^^N  pact. 

1 

1 

Before  v;e  atter.pt  to  analyze  the  lenal 

•  1 

I 

effect  of  the  pact  and  interpret  its  r.eaninr;,  in  tho 

1 

1 

liaht  of  the  then  existin;^  circur.stancos ,  lot  us 

* 

1 

take  a  look  at  tho  sirnlo  terns  of  the  pact  and  tho 

1 

1 

parts  <^f  tho  protocol  which  are  in  controversy. .  It 

1 

■ 

has  been  so  lonr;  since  this  exhibit  was  introduced  into 

1 

1 

evidence  it  is  ’  ut  natural  that  its  t«.,rr’.s  are  not 

1 

fresh  in  our  ninds. 

1 

PACT  AGAINST  THE  C013HJ1^ST  I NTTiTi NATIONAL. 

1 

The  Japanese  Inp<..rial  Governnent  and  the 

1 

Gernan  Governnent,  adnittin”  that  the  object  of  the 

■ 

»  H 

Conrunist  International  (so-called  Conintern) ,  is  the 

B 

■  23 

I 

destruction  and  ooaression  Vy  force  of  existinf-  nations 

1 

1 

with  all  the  'ossible  ways  and  r.erns,  in  th.,  firn 

■ 

; 

1 

belief  th.at  to  overlook  the  interference  by  Connunist 

1 
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Inturnrtionnl  ivith  thoso  nrtions'  inturnc.l  rolatl ons 
not  only  Jordan’. izos  their  c’.or.ostic  loc.co  om'  socir.l 
Wolf  arc,  but  also  is  r.  ’•’.unaco  to  uorlcT  :;occc  as  a 
Y/hoio,  (desirous  to  cooporato  for  the  defense  nf»ainst 
Corr.'unlstlc  ilestruction,  crnclucloc!  .a  pact  as  follows: 

The  contracting,  parties  ar,ree  to  inforn  each 
of  the  Connunist  Inturno tional' s  activities,  to  discuss 
necessary  reasures  for  defense  and  promise  to  fulfill 
such  ’•'easuToS  throurh  close  cooperation. 

Article  2, 

The  contracting  parties  will  Jointly  Invite 
a  third  nation,  whoso  internal  peace  is  nonacod  ly 
destructive  activities  of  the  Corr.unist  International, 
to  take  defense  rwasures  in  the  spirit  of  this  pact, 
or  to  participate  in  the  pact, 

Article.  2.» 

% 

As  roricrds  this  pact,  the  Japanese  and  Gerrian 
texts  are  official.  It  cones  into  force  on  the  day  of 
sirpiinn  and  will  he  effective  for  five  years.  The 
contractinn  parties  will,  at  a  proper  date  ’•'rlor  to  the 
expiration  of  the  t.ra,  coi\j  to  an  understanding  as  to 

#  I 

the  forn  of  cooperation  beti/eon  thv.  two  countries 
th^  r  eaftor . 

As  an  evidence  thereof,  the  und,orsigned  duly 
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cntrustuc'.  by  thulr  rus:'uctlvo  hor.u  novornnunts,  si!=nioc'. 
r.ncl  this  -.'net.  Two  copios  this  pact  wore 

pr.iparcO.  nt  Berlin  on  thu  25th  Novonbor  of  the  11th  yoar 
of  Shown,  i.  o.  the  25th  Novoi’.bor,  1936. 

(Sgd)  Viscount  IIUSHAKOJI,  Kintono 

Envoy  Ex tr cor". inary  anT.  /j'.bassnCor 
Plenipotentiary  of  Japanese  Enpire. 

'  (srA)  JOACKiii  V.  riiBBErr.\op 

*  • 

•  • 

Envoy  Extraordinary  rnC  Ar.bnssaCor 
Plonipot^ntiary  of  Gurnany. 

ACCESSORY  PROTOCOL  to  thu  Pact  orjainst  thu 
CoTT'unist  International. 

On  the  occasic'n  of  sicninn  toEay  rf  the  Pact 
anainst  tho  Connunist  Intornationrl ,  thu  une’ersicned 
Envoys  Plunipotuntirry  a.^ruot!  as  follows* 

(a)  Thu  authorities  of  the  two  contracting 
p-'rties  will  closely  cooporato  with  each  other  as 
ruoarc’.s  the  e’xchr.n3o  of  infomation  rulatins  to  tho 
activities  of  thu  Corir'-unist  International  one'  the 
enlifjhtennent  anc'.  f.efensu  nuasuros  ar;alnst  tho  Cornunist 
International. 

(b)  Tho  authorities  of  the  t\vo  contracting 

parties  will  take  c'.rnstic  st-^ps,  within  the  bounces  of 
the  existing  law,  in  Cuallnf',  with  persons  who,  a.t  hone 
or  ahrogg,  .’.Iructly  <^)r-iii.!iructly^-ar.e-servlnf;  with - 
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the  Con.unlst  Intyrnr.tioncil  r*r  fostjr  its  c’ostructlvo 
r'.ctivlty, 

(c)  In  cr»:’ur  to  f ncllitr.to  tho  coopyrr.tlon 
of  tho  authorities  of  the  tuo  contrr.ctins  parties,  as 
provi(’.yO  in  f orenontionoC  (a),  a  stanc’.inr;  cotnnission 
Tiill  bu  ostablishec!.  Other  iofonso  r.oasuros  necessary 
for  checkin?'  the  destructive  activities  of  the  Connu- 
nfst  International  ulll  ho  studied  and  discussed  by 
the  said  connission. 

Berlin,  the  25th  Novenber  of  the  11th  year  of 
Ghoua,  i,  o,,  the  25th  Noveiibor,  1936. 

(Sianod)  Viscount  IIUSHAICOJI,  ICintono 

Envoy  Extraordinary  and  Anbaasador 
Plenipotentiary  of  Japanese  Enpire. 

(Si-ned)  JOiXHIH  V.  TilBBENTROP 

Envoy  Ixtraordinary  and  Ambassador 
Plv-nipot^ntiary  of  Gerr.any. 

(1)  Tho  prosecution  assorts  that  the  Anti- 
Conintern  Pact  an;’,  the  accessory  Secret  Protocol  wore 
directed  against  Russia,  and  that  th.-ir  purpose  was  to 
check  an’  restrain  Russia  in  collaboration  with  Gerncny 
until  the  Japanese  afj.pression  in  China  obtained  its 
objective.  They  failed  to  present  any  evidence  to 
support  this  assertion, 

_ (2)  ^Cemtrary^tr  the  -^rnsecutlon' s  theory, 


11  of  tho  ovi  'onco  clor.rly  shovis  ttir.t  both  tho  pact 
n:  -'rotocol  purely  of  c  Oof-nslvu  nature  af?,r.in3t 

Towth  of  tho  nonccu  of  corinunisn,  r.nC  its  spront".,  r.n’ 
:hu  an:o<2  oroasuro  boln;*;  oxortoct  by  tho  Soviet 


Union 


of  all  nations,  ospocinlly  Japan  an^  oorri»..ny.  auu 
7th  Conf^ross  of  tho  Coraintorn  hold  in  Loscov?  in  1935» 
c.doptoC  a  rosclution  (’osiGnatin.-;  Japan  an:.  Gomony  as 
its  arir.ary  unonios.  (Sx»  484,  T,  22486)'. 

Of  c''urso  it  cannot  bo  Conic:  that  an  insop— 
arablo  relation  oxistoC 'but'woon  Soviet  Tiussin  anC  tlv 
Conintern.  Tho  Japanese  Gov^^rnuont  novor  lost  sir.ht 
of  this  fact,  as  inCicatoC  by  nmOTA  in  tho  Privy 
Council  Session  (Exhi’-it  484,  p.  22-^80).  InCeeC  it  uas 
in  view  of  tho  sinister  n-turo  of  this  relationship 
botv;o.m  tho  tvfo  cr.^r.nizations  that  tho  Japanese  Govorn- 

)nal  aGrosjnont  a.;»cinst 

the  Cor.intorn  necessary  in  or  .'.or  to  coJibat  the  nunaco 

of  its  destructive  activities. 

(3)  As  to  the  Secret  Protocol  attached  to  the 

Anti-Coviintern  Pact,  its  content  w-s  also  purely  de¬ 
fensive,  havina  in  view  only  the  contingency  tvhon  one 


rent  considered  sor.o 


42,963 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


of  tho  particlpr.nts  vir.s  unnrovokocTly  r.ttaclcoC  or 
ncnacoc.  by  Sovlut  TiUssIq*  It  c’.lc'!,  hoviv^vur ,  n'"'t 
stipulate  c  nutur.l  csslst.anco  botivc^n  thu  parties  for 

*  I 

that  evont,  l^ut  only  an  obligation  not  to  take  any  such 
ncasures  as  to  relieve  the  situation  of  Soviet  Russia* 
HIROTA  and  .'JvITA  explained  In  the  Privy  Council  hotj 
the  Soviet  Russia  stren'thonec!  her  arnament  by  the 
Five-Year  Plan,  anc’  hoTi  Japan  uas  foelln;-  the  heavy 
pressure  put  on  her  by  the  vastly  Increased  Soviet 
Amy  in  the  Far  East  (Exhibit  484,  pp.  22480,  22483). 

IIIROTA  explained  that  the  object  of  the  pact 
via.s  slnoly  to  nake  it  an  instrurient  for  preparing  for 
chocklnr;  the  arr.ed  pressure  of  the  Sf^vlot  Union  and 
Bolshevistic  activities  (Exhibit  484,  p.  22482),  It 
Is  indeed  a  very  f:.r-fetcliod  assertion  on  the  part 
of  the  prosecution  to  claim  tliat  the  Anti -Cor ’.intern 
Pact  uas  converted  Into  a  nllltary  alllajice  by  this 
secret  anreeuent,  ’^’e  claim  that  nothing  of  a  nature  of 
nllltary  alliance  is  Included  In  these  aoreorrents, 

(4)  Further  statements  of  IIIROTA  and  ARITA 
In  the  Privy  Council  proved  tlie  defensive  and  peaceful 
character  of  the  aoreenents,  leavln-:!  no  room  for  any 
doubt  in  this  respect. 

Both  declared,  th.-'t  Japan  should  of  course 
refrain  from  tailin';  any  positive  rieasures  which  nl^ht 
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c^rravato  rolr.tlcns  with  thu  Soviet  Union,  anc!  would 
r.lwrys  do  its  utr.ost  to  r’^.intnin  r.nd  oronotu  amicable 
rolv-tions  with  Britain  (Lx,  484,  p,  22482). 

Thu  assertion  of  the  progocution  that  thu 
arreunonts  wore  dir^ctud  against  all  donocratic 
countries  of  tho  world*  is  clearly  unfounded.  Although 
the  object  of  tho  secret  a-^roonent  was  tho  Soviet  Union, 
thu  defense  assorts  that  it  does  nrt  constitute  a 
violation  of  any  intjrn''tional  law  whatsoever  to 
conclude  an  cgre*jaunt  directed  to  a  specific  country, 
so  long  as  that  agroeuent  is  defensive  and  peaceful  in 
nature, 

(5)  Tho  object  of  tho  A“ ti-Conintern  Pact  and 

the  Protocol  Y;ere  thus  clearly  limited  in  scope.  It 

was  quite  natural  that  sono  accessory  political  results 

followed  this  rapprochenont  between  Japan  and  Gernnny, 

For  Japan,  which  was  suffering  from  intern'' tlonal 

% 

isolation,  this  pact  meant  an  inprovonent  of  her 
position  in  international  politics.  This  was,  of 
c^'OTse,  n^'"*'  confined  to  Japan*  s  oosltlon  vls-c-vls 
China,  Froi:  tho  fact  th'^t  nobody  in  the  Japanese 

X 

Governr.ont  anticipated  the  outbreak  of  the  Cl.lna 
Incident  at  the  tine  of  the  conclusion  of  thu  Anti- 
Cor.lntcrn  Pact,  \;o  clalr.  that  tho  "rosocutlon*s 
inference  that  tho  Anti-Gor.intorn  Pact  was  for  the 
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7? urp osu  of  furtUorim;  Ja^x^.n's  -oollcy  In  C- Irtr.  Is 
.^r'linCluss, 

Exhir)it  No,  2762,  AfflO.r.vlt  of  Ribbontrop, 
rocCs  as  follows: 

0 

"I.  ;jitl-Conint-jrn  Pact, 

"Tho  u'jitl -Cor  lint  urn  \r.3  prinr.rlly  r.n  i-uo- 
loniccl  pncty”  Ribbontrop  says  im’or  quote.  "Wo 
Gv-rnans  n*-'t  want  to  lot  coniiunisr.  sproaC.  Of  courso, 
thi'ro  was  also  a  political  woi'jht  against  Soviet  Russia 
that  was  .lOro  or  loss  tho  backcrounO.  of  tho  pact.  It 
is  not  true  that  this  pact  was  clircctocl  as-inst  tho 
clonocratic  countries  of  tho  worlcl.  On  tho  contrary, 

I  triocl  harC  after  tho  conclusion  of  tho  pact  to  Rot 
Groat  Britain  to  join  it,  but  \io.s  unsuccessful.  I 
never  liaC  an  inprossion  that  Japan  r:i  'ht  use  tho  pact 
in  her  policy  toward  China  or  tho  South  Sec  area,"  •  ,  , 
(6)  Tho  prosecution  attaches  a.roat  inportance 
to  the  assv,rtion  that  the  Anti-Cor.intern  Pact  was  tho 
first  step  for  Joint  aRr'.rossivu  action  taken  by  Japan 
and  Gerrany.  They  failed  to  produce  ajiy  convincing 
evldonco  on  this  point,  A  rero  fact  that  the  two 
countries  of  Japan  and  Gernany  at  certain  intervals 
concluded  a.Toor.cnts  or  \/ero  enca.Rod  in  nopotlations 
can  certainly  net  he  taken  as  -'.roof  that  the  relations 
bot\;oon  the  t^Jo  countries  \;ero  continuous,  havins 


cort?2in  doflnito  ohjocts  clurln-':  tho  ;;holci  ncrioC. 

As  a-'”'lios  to  nil  intern'' tirnr.l  relr'.ti'^ns ,  the  relation 


l:utY;oun  Japan  anC  Gornany  \w.s  subject  to  tho  chanf^es  in 
the  \7orld  situation.  Even  after  1936,  they  conplctoly 
C'-'olof.  off,  Tlio  troatius  thoy  conclucicd,  or  nonotla- 
tions  thoy  attoi'otoc!  ucro  for  different  purposes  each 
tine,  Tho  defense  thinks  that  their  proof  has  nado  it 
abundantly  clear  that  there  Y»as  continuity  in  the 
Jauanesc-Geman  relations.  This  \.ill  be  further 
explained  in  the  follo\vin.';  pa^viS, 


4-.  PiEL/^TIONS  BETV.'EEN  JAPAN  ;-JJD  GETiUlNY  dJTER 


THE  CONCLUSION  0 


’J<TI-CCXIINTAnN  PACT 


(1)  The  history  of  Japanese-Gurnan  relations 
in  China  uas  alv/ays  that  of  discord,  not  that  of 
collaboration.  Even  after  tho  conclusion  of  the  Anti- 


Cordntern  Pact,  Gernany  continued  to  supply  arns  to 
China  and  kept  nilitary  advisors  -oith  the  Cliinese 
Governnont,  Japan  considered  it  an  unfriendly  act  on 
the  oart  of  Gernany,  in  view  of  tho  fact  that  actual 
hostilities  at  that  tine  v;oro  soing  on  betv/oen  Japan 
and  Crina  on  a  large  scale,  but  this  situation  was 
not  irprove.!  until  the  end  of  July  1938  (Ex.  594,  T, 
6601),  It  is  clear  also  fren  the  •>rosecution’ s  evidence 


that  Gernany  was  opposed  to  th 
'^utsot  (Ex.  4e.6-A,  T*  5980-1)., 


China  Incident  at  its 


itted  that  the 


policy  of  Gwrnr.ny  subs  jqu^ntly  clio.nnod 


occurroc  out  or  tn^  nocussiTiy  m.juai-  uwo.  ^ 
to  tho  cctucil  situation  thon  pruvrlllnq  in  Cr.inn, 
ospoclally  <’’uo  to  tho  pcrspoctivo  thr.t  tho  China 
Incident  vioulcl  ho  prolongov.’.,  uhich  vias  contrary  to 
expectations.  Tho  report  of  Anhassatlor  Dirlcson  (Ex. 
486-H,  T.  6002-13)  shews  this  clearly.  Wo  assert  that 
no  eviConco  was  ever  proCucoc!  tha'^  Japan  anci  Goriaany 
collahoratocl  after  tho  conclusion  of  the  Anti-Conintorn 
Pact  in  -ursuin-i  their  rospoctivo  policies  in  China. 
They  followed  in(!openc1ont  courses. 

(2)  Evun  after  the  change  of  the  Gornany 
policy  in  China,  the  oconoric  question  was  a  continuous 
source  of  friction  between  Japan  anf.  Gornany.  The 
question  of  preferential  treatrAont  was  never  settled 

Tile  interpretation  .piven  by 

6623-4)  is  obviously 


between  the  tv?o  nations, 
tho  prosecution  to  exl'jihlt  596  (T 
wron-^,  as  this  ’.ocurient  shows  clearly  the  refusal  by 
Japan  to  '^ive  Gemx*ny  preferential  treatnont  in  China. 
ll..reovor,  Gornan  protests  to  Japan  with  respect  to  tho 
econov'lc  restrictions  put  on  her  trade  in  China  never 
ceased  until  the  end  of  World  V/ar  II.  The  defense  con¬ 
tends  that  these  facts  show  further  the  lack  of  Japanese 
Geman  collabor.'.tion  in  China. 

(3)  As  to  the  •prosecution's  attempt  to 
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cultural  r.fsrooLiont  ^  it  is  ^’ointoc.l  out  that  to  agroo  on 
cultural  natters  cannot  at  any  tine  ho  considorod  as 
offensive  to  international  lc.u»  /i^ITA  uoniocl  clearly 
any  such  ;aolitlcal  inplication  of  the  aj^reenont 
(Ex.  589,  T.  6576). 

EXP/J^SION  AND  TiENET-ViL  OF  THE  ;jn:i-COHIOTERN 

PACT. 

(1)  The  Ajiti-Conintern  Pact  provided  in  its 
text  that  other  countries  should  he  invited  to  join 
the  Pact.  On  tlK  basis  of  this  provision,  Italy, 
Uanchukuo,  Hungary  and  Spain  Joined  the  Pact  up  to 
March  1939.  These  adher^ncos  were  carried  out  solely 
fron  the  standpoint  of  the  defense  against  conriunisn. 
In  the  case  of  Italy's  adherence,  any  political  inpli- 
cctions  which  ni^jht  affect  Japan's  relations  with 
Groat  Britain  were  carefully  considered  and  avoided,  o 
as  shown  b”’  the  tolepraris  fron  Ar.bassador  Sugir.ure  to 
Foreign  Lllnisters  /iHITA  and  SATO  (Exhibits  2615,  2616, 
2618;  pp.  22500,  22,502,  22524).  The  secret  agreenent 
attached  to  the  Anti-Conint .rn  Pact  was  never  connuni- 
cated  to  any  of  the  Joining  countries,  not  oven  to 
Italy. 

(2)  It  is  to  bo  noted  tliat  the  invitations 
T/ere  also  extended  by  Gernany  to  Groat  Britain  ajid  by 
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Jn;ir.n  to  HollrnC.  V'hllo  thoso  two  powers  floclinod 
to  Join,  it  shows  thr.t  tho  Pact  was  consic'oroc’.  uni¬ 
versal  in  nature  one',  not  linitoC  to  any  special  'rroup 
of  powers. 

(3)  The  content  of  tho  Antl-Ccnintorn  Pact 
was,  contrary  to  the  prosecution's  assertion,  never 
change:'  or  strensthonocl.  The  renewal  of  tho  Pact 
in  Novotiher  1941  v^as  ^one  as  n  routine  natter  of 
orv.inary  c-iplonatic  businisss.  The  secret  anroonont 
v;as  abronatec!.  (Ex.  2694,  T,  23563)* 

STRENGTIiENING  OF  TIffi  ANTI-COIilKT'.-.iRN  PACT. 

(1)  In  1938  ani’.  1939  j  nosotlations  took 
place  between  Japan  nnc?.  Gerr.any,  at  the  Instance  of 
Gerna.ny,  for  the  stronr'thenlnr;  of  the  /jiti-Conintern 
Pact,  These  n^spotiations  frjLloG  conpletoly,  and  no 
results  Y^ero  obtalno  d .  The  prosecution  soon.s  to 
consider  then  as  a  forerunner  to  the  Tripartite  Pact, 
which  was  concluded  in  Septenbor  1940,  by  includlnn 
these  negotiations  in  the  chapter  of  "Tripartite  Pact." 
The  defense  contends  tliat  these  two  ituiis  are  completely 
different,  and  no  direct  connection  existed,  between  the 
tv;o . 
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2)  Tho  length  anc  the  complexity  of  the 
negotiations  makes  It  rather  difficult  to  grasp  tno 
v/hole  natter  cor’octly.  To  attempt  to  outline  during 
tho  trial  tho  minutes  of  70  Five  Ministers  Confarences 
v/hlch  considered  this  question  would  involve  a 
separate  trial.  But  the  defense  contends  that  tho  most 
important  criterion  by  which  to  determine  the  nature 

of  the  nogotiatlons  is  whether  they  wore  for  an  aggres¬ 
sive  purpose,  directed  to  the  entire  world,  as  claimed 
by  tho  prosecution,  or  whether  they  ware  for  defensive 
purpose,  which  is  the  fact?  There  has  been  no  greater 
waste  of  tire  in  this  whole  trial  than  the  unlimited 
consideration  given  these  abortive  proceedings. 

3)  In  this  respect  the  text  of  the  treaty, 
in  so  far  as  agreed  upon  bv  the  parties,  is  the  raost 
important  evidence.  Such  a  text,  tendered  by  the 
defense  in  evidence,  stipulates  that  the  duty  of  mutual 
assistance  would  become  effective  only  when  one  of 

tho  signatories  was  attacked  or  menaced  by  a  third 
power,  thus  showing  tho  defensive  nature  of  tho  pro¬ 
posed  agreement  (exh.  2619) •  Ambassador  0SHII!A  stated 
(exh.  3508,  T.  34,012-13),  as  corroborated  by  witnesses 
USAlil  (exh.  3494,  T.  33,733)  and  KAV/ABE  (exh.  3495, 

T.  33,768),  that  the  purpose  of  the, Japanese  Government 
in  considering  those  negotiations  was  to  facilitato  the 
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settlement  of  tRo  CTilne  Incident,  and  to  improvo  the 

•  ^ 

defenso  against  the  increasing  armed  nenaco  of  the 
Soviet  Union.  It  was  the  Intention  of  the  Japanese 
loaders  to  use  this  agreement.  If  concluded,  fordlp- 
lonatic  weight,  and  not  for  any  aggressive  purpose,  • 

4)  Svldence  tendered  by  the  prosecution 
shows  thot  Japan  was  vory  cautious  from  the  outset 
as  to  the  content  of  the  proposed  agreement.  The 
obligation  of  military  aid  was  not  to  be  Instantaneous 
and  unconditional,  as  suggested  by  the  prosecution. 

In  order  to  nullify  the  danger  of  becoming  Involved 
In  a  purely  European  conflict  against  Japan’s  will, 
there  was  to  be  a  conference  before  Japan  entered  Into 
any  conflict  or  became  obligated  to  provide  military 
aid.  The  chief  object  of  the  Agreement  was  the  Soviet 
Union,  Care  was  taken  to  avoid  giving  the  lmpr3ssion 
that  England  and  the  United  States  were  the  principal 
objectives  (exh.  3515,  T.  34,119). 

5)  The  prosecution  asserts  that  Ambassador 

I 

O^IMA  acted  from  the  outset  in  contravention  of 
instructions  and  made  commitments  to  the  German  side 
In  excess  of  the  policy  of  the  Japanese  Government, 

Chls  matter  v/ill  be  fully  discussed  in  the  individual 
sumration  for  accused  OSHIICA,  It  is  only  pointed  out 
lere  that  exhibits  3514  and  3515  (T,  34,116-1?)  were 


|~"frrst  tendered  auring  the  cross-examination  of  accused 


OSHIMA,  and  that  ho  stated  that  ho  could  not  reraenber  j 
the  content  of  the  first  Instructions,  although  he  was 
sure  to  have  communicated  them  fully  to  the  Germara • 

No  evidence  was  tendered  that  accused  OSHIMA  acted  in 
contravention  of  any  part  of  these  instructions.  On 
the  contrary,  the  statement  made  by  the  ambassador 
that  the  first  instructions  received  from  Tokyo  indicated 
the  Soviet  Union  as  the  prlmarv,  and  other  powers  as 
the  secondary  objectives  (ex.  3508,  T.  33,998-9)  is 
fully  corroborated  by  the  evidence  of  the  prosecution, 
(Exh.  3514  and  3515,  T.  34,116-7.) 

6)  The  assertions  of  the  prosecution  that 
OSHIkA,  disregarding  the  Instructions  of  the  home 
government,  conspired  with  Ribbentrop  and  tried  to  load 

I 

the  Japanese  Government  in  the  direction  desired ^by 
him,  or  that  some  menbers  of  the  Five  Ministers  Con¬ 


ference  exerted  their  influence,  in  combination  with 
OSillluA,  in  order  to  ovoroone  the  more  moderate  view 
of  their  colleagues,  will  be  answered  in  individual 
su.TL’atlons.t  It  Is  pointed  out  here  only  that  the  dif¬ 
ference  of  opinions  were  of  n  technical  nature  a*s  to 
the  node  and  extent  of  military  assistance,  to  be  given 
to  one  of  the  signatories  by  other  contracting  powers, 


in  case  the  former  was  attacked  by  nations  other  than 
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tfiiF ^ovi2t”Unloh,  No  aggrosslve  Intontlon  wts  rjvwiled 
by  nny  of  the  Japrnese  loacors  during  the  whole  neg'^- 
tiatlons.  Tear  the  closo  the  dlfforoncos  resolved 
the  ’.solves  to  tho  Interprotatlon  of  one  article, 

(3tah war's  afficavlt). 

pSRl^AN-RUSSIAN  N0N-AGGRS3SI0N  TREATY. 

1)  Tho  rjogotlations  for  tho  Gorman-Russlan 
Non-Aggression  Treaty  (oxh,  2725,  T,  24,187),  which 
bogrn  as  early  as  spring  of  1939  (exh.  2722,  T.  24,178; 
axh.  2724,  T,  24,185),  wore  kept  secret  fror?  Japan. 

Tills  is  acknowledged  by  tho  Tribunal  when  it  said: 

"Koroover,  as  I'r.  Cunningham  pointed 
out,  the  Japanese  v;  re  v/holly  unaware  of  the  connu- 
nlcotlons  passing  between  Russia  and  the  other  coun¬ 
tries,  poro  particularly  Gornnny,  as  contained  in 
those  docu'ionts."  ♦  ♦  >*  *  (T.  38,391.) 

Tho  Gernan  Foreign  Office  denied  the  existence 
of  such  negotiations  upon  inquiry  from  tho  Japanese 
Snbassy  in  Berlin  (exh.  2723,  T.  24,182). 

T.u}  conclusion  of  tho  German-Russian  Non- 
Aggresslon  Pact,  'vhich  was  n  clear  violation  of  the 
Secret  Protocol  of  tho  f ntl-Cor’lntorn  Pact,  cane  os 
a  complete  surprise  to  Japan.  This  volte-ft^ce  and 
bad  f-^ith  on  tho  part  of  Germany  caused  extreme  anger 
i.id  indignation  in  Japan.  Tho  J®p'>neso  Government 


M, 


folio";  the  line  of  cooperation  witn  unu 

t 

United  St-tos  (exh.  2272,  T.  16,241).  Thus  the  co-^- 
plete  reorientation  of  the  Japanese  foreign  policy 
clecrly  incicated. 

As  to  the  Ino  Ignat  ion  cniised  in  the  Jap''noso 
ar  Ay  circle,  v/hlch  was  considered  as  pro-Garrian  in 
so-ae  respects,  the  report  of  the  Italian  military 
attecne  in  Tokyo,  as  referred  to  in  the  telegram  from 
I/.ackonsan  in  Rone  to  Berlin  (exh.  2726,  T.  24,190-2), 
is  the  best  illustration.  Evan  the  rupture  of  clp- 
lonrtic  relations  \/as  feared,  in  some  circles. 

It  is  the  contention  of  the  defense  that 
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this  Gorcian-Russian  Non-Aggression  Troaty  narked  the 
complete  cooling-off  of  the  Japanese-German  relations. 
Not  only  wore  the  pending  negotiations  cut  off,  but 
the  interstate  relations  were  Jeopardized.  This  result 
foilov/ed  regardless  of  the  German  efforts  to  appease 
Japan,  on  which  subject  some  evidence  was  tendered  by 
the  prosecution.  This  expressed  nothing  but  p  purely 
one-sided  view  of  Germany,  however. 

4)  The  ABE  Cabinet  appointed  Admiral  NOkURA, 
Who  becaLto  later  the  Japanese  Ambassador  to  the  United 
States,  as  Foreign  minister,  and  endeavored,  in  line 
of  reorientation  of  the  Jananeso  foreign  policy,  to 
improve^  above  all  the  diplomatic  and  conmercial 
relations  with  the  United  States.  The  statement  on 
non- involvement  in-  the  European  v/ar  (exh.  2729, 

T.  24,206>  Issued  on  4  September  1939,  shortly  after 
the  formation  of  the  cabinet,  was  the  first  clear 
Indication  of  the  new  policy,  adopted  under  the 

I 

reorientation  progrvom. 

Foreign  lilnister  NOKURA  took  up  the  conver¬ 
sations  with  Ambassador  Grew  in  order  to  prevent  the 
Japanese-American  commercial  relations  from  falling 
into  the  treaty-less  status j  such  a  condition  was  fesred 

as  a  result  of  the  notification  by  the  United  States 

« 

,  I 

to  Japan  of  the  abolition  of  the  Japanese-Amorlcan 
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co’narcial  treptjr  (exh,  994,  T.  9,602).  As  a  major 
concession  on  the  Japanese  side  to  the  demands  of  the 

United  States,  Admiral  NOKURA  .  offered  to 

reopen  the  lower  reaches  of  the  Yangtze  River  for  navi¬ 
gation.  He  stated  that  If  b''  making  this  concession, 
no  effective  results  7;ore  seen  from  the  standpoint  of 
Improving  international  relations,  the  government 
would  be  attacked  by  public  opinion;  the  result  would 
be  that  relations  between  Japan  and  the  United  States, 
Instead  of  inproving  would  tend  towards  the  opposite 
direction  and  so  proceed  to  a  point  which  It  "^ould  be 
difficult  to  ostlmate.  Foreign  Klnistor  NOMURA 
appealed  to  the  United  States  Government  to  enter  Into 
negotiations  for  a  new  conr'erclal  treaty  (exh.  2730» 

T.  24,209-12).  The  United  States  declined  (exh.  2731* 

T,  24,213-15)*  Sven  the  Japanese  proposal  for  concluding 
a  modus  ylvencl  was  rejected  (exh.  2732,  T.  24,216-19). 
The  strong  speech  (straight  from  the  horse's  mouth) 
made  by  Ambassador  Grev;  on  19  October  1939  upon  his 
return  from  the  vacation  In  the  United  States, 
denouncing  every  feature  of  the  Japanese  policy  in 
China  (exh,  2736,  T,  24,313-26),  incensed  the  public 
opinion  in  Japan  and  Increased  the  difficulties  of  the 
government.  Such  a  result  con  be  seen  from  the  reports 
sent  by  the  Gorman  and  American  Ambassadors  to  their 


hoKe  govarnnents  on  reaction  iilL^the  Jap-ggose  public 
to  the  speech  (oxh.  2737,  T.  24,326-7?  oxh.  2738, 

T.  24,328-31).  The  failure  of  the  NOMURA  endeavors 
for  Improving  the  relations  with  the  United  States 
brought  about  the  downfall  of  ABB  Cabinet.  The  YONAI 
Cabinet  succeeded  the  ABB;  Its  approved  foreign  policy 
was  directed  to  renewing  the  efforts  for  a  rnpproche- 
mant  with  the  Anglo-Saxon  powers. 


5)  During  the  tonure  of  office  of  these 
two  cpbinets,  the  relations  with  Germrny  rempined 
cy trendy  cool,  Eugen  Ott  complained  to  MATSUOKA 
on  1  August  1940  thpt  up  to  thpt  tlr-e  he  wps  disregarded 
rnd  treated  pli  ost  with  contempt  by  the  Japanese  Foreign 
Office,  (E:^,  545,  5.  24', 231-2),  Absolutely  no  continuity 
existed  in  the  Jp panes e-German  relations, 

^  6)*  The  success  of  the  German  army  in  Europe, 

especially  the  occupation  of  Holland  and  the  surrender 
of  France,  created  a  new  situation  also  in  East  Asia, 
Japan  naturally  feared  the  emergence  of  victorious 
Germany  in  East  Asia  as  successor  to  France  and  Holland, 
At  the  same  time,  among  the  people  of  Japan,  suffering 

,  K 

under  the  pressure  of  the  China  Incident  and  the  feeling 
of  international  isolation,  which  was  aggravated  after 

the  failure  of  the  rapproachment  with  the  Anglo-Saxon 

# 

powers,  strong  opinion  urging  a  closer  relation  with 
Germany  was  formentod.  These  circumstances  compelled 
the  Government  to  reconsider  the  relations  with  Germany, 
in  order  "t  least  to  sound  out  the  intention  of  that 
country,  in  respect  to  its  Interests  in  East  Asia,  The 
evidence  tendered  by  the  prosecution  as  to  the  Japanese- 
German  contacts  concerning  NetherJ.pnds  East  Indies  and 

French  Indo-Chlna  (Ex,  517,  T.  6l56;  Ex.  5l8,  T,  6l59? 

/ 

Ex.  519,  T.  6161 j  Ex,  520,  T,  6162)  shows  nothing  but 
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this  normal  diplom/>tlc  monouver.  Gernir.ny  wps  reluctant 
to  acknowledge  Japm's  position  (Ex.  521,  T.  6l66). 
Concerning  the  conversation  between  SATO  end  KURUSU 
•  and  Ribbe-ntrop  end  Stehmer,.  It  Is  submitted  that  SATO 
went  orlglnclly  to  Italy  on  an  officlol  mission,  end 
visited  Germany  only  unoflcleliy  (Ex.  2733,  T.  24,228-9, 
T,  28,960).  The  conversation  was  confined  to  mutual 
sounding  of  the  other's  Intentions,  the  Japanese  side 
showing  considerable  mistrust  vls-a-vis  Germany.  This 
Is  clearly  shovoi  by  the  subsequent  exchange  of  telegrams 
between  KURUSU,  SATO  and  ARITA,  (Ex.  525,  T.  6186, 

Ex.  526,  T.  6189}  Ex.  1020,  1'. '9694,  T.  24,230).  This 
cm  certainly  not  be  taken  as  an  evidence  for  Japanese- 
German  collaboration. 

7)  The  Joint  conference  of  the  Japanese  arny, 
navy  and  Foreign  office  In  July  1940  (Ex.  527,  T.  6191- 
6206;  Ex.  528,  T.  6214-30)  covered  only  a  routine  study 
of  the  International  situation.  Their  meetings  were 
often  carried  out  In  the  Japanese  Ministries  of  that 
time.  No  evidence  was  offered  that  this  study  Influenced 
the  foreign  policy  of  Japan  to  any  great  extent.  ARITA, 
then  Foreign  LTlnlstcr,  stated  In  his  cross-examination 
that  ho  Instructed  his  subordinates  at  that  time  to 
:onduct  some  kind  of  study  to  bring  about  closer 
relations  betr/een  Germany  and  Japan  Insofar  as  It  would 
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not  pggrrvnte  Japan's  Importpnt  interests.  He  never 
^  received  rny  reports  before  the  cpbine't  resigned 
2  (T,  28,966,  28,967-8). 

^  8)  The  cnusc  of  the  reslgnrtion  of  the 

4 

fONAI  Cnblnot  be  fully  discussed  In  the  Individual 

sunmirtions.  It  is  pointed  out  hero  thrt  the  prosecution's 

6 

assertion  thrt  the  cabinet  fell  In  order  to  facilitate 

7 

the  conclusion  of  the  Tripartite  Pact  Is  without 

8 

foundation. 


1)  The  newly  born  KONOYE  C*»binet  in  the 

j2  summer  of  1940  was  not  at  all  sure  of  the  attitude  of 

13  Germany,  Foreign  Minister  MATSUOKA  took  great  pains 

t 

14  to  sound  out  the  German  attitude  through  Ambassador 

15  Ott  in  Tokyo  and  KURUSU  in  Berlin  (Ex.  545,  T.  6288-92; 
'<5  Ex.  542,  T,  6278-81).  As  a  result  thereof,  Heinrich 

Stahmer  v;rs  dispatched  by  Rlbbentrop  to  Tokyo,  in  order 
to  find  out  the  true  intention  of  Japan  (Ex.  2744, 

T.  24,404-5). 

20 

2)  On  hearing  the  report  of  the  dispatch  of 

21 

Stahaer  from  KURUSU  in  Berlin,  the  Japanese  Government 

22 

decided  in  the  meantime  on  a.  policy  vis-n-vls  Germany 

23 

to  meet  all  eventualities.  This  is  the  recorded 

24 

decision  of  the  Four  Ministers  Conference  of  4  September 
194A  (Ex,  541,  T,  6307-21).  While  this  decision 


cTD’iP.ny,  rnd  could  not  Do  consiocrca  ps  tnc  oasis  oi 
ny  Jppr.nese*^crnrn  egrccirifc-nt.  Admittedly,  the 
lossiblllty  of  war  breaking  out  ^7as  carefully  considered, 
lut  under  the  International  circumstances  then  prevailing, 
t  V7as  only  natural  lor  every  great  power  to  keep  close 
'ntch  and  not  to  lose  sight  of  such  a  possibility 
n  studying  the  formation  of  future  diplomatic  policy. 

3)  At  the  conference  after  the  arrival  of 
;nvoy  Stchmer  In  September  1940,  negotiations  were 
onducted  by  Foreign  Minister  KATSUOKA  alone  on  the 
apanesc  side  (Ex,  3144,  T,  27,904).  The  record  of 
onvorsations  between  MATSUOKA,  Stehmer  and  Ott_ on 
I  and  10  September  1940,  tendered  in  evidence  by  the 
trosecutlon  (Ex.  549,  T.  6323)  Is  an  important  document 
ihov/ing  the  understanding  between  the  parties.  This 
liscussion  formed  the  basis  of  the  Tripartite  Pact, 
itahmcr  told  LATSUOKA  in  this  conversation,  assuring 
;hrt  his  words  can  be  taken  as  coming  directly  from 
tlbbcntrop,  that*  (l)  Germany  did  not  w^nt  the  present 
lonfllet  to  devGlOD  into  r  World  War,  and  vlshed  to 


^  Gerinrny  did  not  look  for  Jrpnn' 


s  nillltory  rsslst»?nce 
her  wrr  \7lth  Englond; 
\:ij  wnrx  i/oriiipny  v.'rntcd  of  jRpr.n  v/ps  to  hrvc  Jnppn 

piny  the  role  of  rt  straining  md  preventing  the  U.6. 
from  entering  the  war,  by  all  rienns;  (4)  A  strong 
"nd  determined  attitude,  unequivocal  pnd  unmistakable, 
on  the  pnrt  ol  the  three  nations,  Japan,  Gori«;nny  end 
Italy,  and  the  knov/ledgc  of  it  by  the  U.S.  and  the  world 
at  large-  at  this  Juncture,  that  alone  could  be  of  a  '  ^ 

powerful  »'nd  effective  deterrent  on  the  United  States; 

(5)  Germany  v/as  prepared  to  act  the  part  of  intermediate 
broker  on  the  question  of  rappronchment  between  Japan 
end  Soviet  Russia;  (6) 


Gereiany  would  Liake  use  of 
every  means  in  her  power  to  prevent  the  clashing  between 
the  United  States  ^‘nd  Japan,  and  even  to  Improve  the 
relations  between  the  two,  if  it  could  be  considered 
humanly  possible, 

4)  The  attitude  of  Germany  coincided  with 
the  Japanese  policy  at  thf>t  tine,  and  on  the  basis 
of  this  understanding  the  Tripartite  Pact  between 
Germany,  Italy  and  Japan  was  signed  in  Berlin  on  27 
September  1940,  Prince  KONOYE  v/rotc  in  his  memoir 
that  the  purpose  of  the  Tripartite  Pact  was  first  to 
prevent  the  United  t’trtcs  from  participating  in  the 
,';ar  in  Europe,  and  sucondly,  to  secure  friendly  relations 


bctv/ccn  Jppnn  rnd  Soviet  Russip.  He  thought  thpt  a 
coalition  betv.'een  Jap^n,  Gernany  end  Russia  alone 
v/ould  enable  Japan  to  make  her  voice  VtClghtler 
against  the  Anglo-American  combination  and  thus  facilitate 
the  settlement  of  the  Slno-Japcnese  conflict.  Even 
KOHOYE,  T/ho  vrs  an  ardent  supporter  of  Japanesc-Amerlcan 
understandings,  felt  at  ^thrt  time  that  every  normal 
approach  to  the  American  Government  had  been  closed, 

I 

and  that  In  order  to  force  America  to  give  up  the 
Idcb  of  coercing  Japan,  the  only  possible  wry  left 
open  to  Japan  was  to  take  sides  with  Germany  and  Italy, 
rnd  through  Germany  with  the  U.S.S.R.  os  v;ell.  Only 
when  such  an  equilibrium  of  power  h^d  been  attained 
ogalnst  the  Anglo-American  corblnntlon,  would  rapproachmen 
v;lth  America  become  possible.  The  ultimate  aim  of 
Japan's  attempt  to  combine  with  Germany  and  Russia 
lay  also  In  the  adjustment  of  Japan's  relations  with 
America,  and,  as  a  result  of  such  adjustment,  the 
settlement  of  the  long  conflict  v/lth  Chinn  (Ex.  2735-A, 

T,  24,294^  24,297-9)  was  sought..  idATSUOKA  explained 
at  the  Imperial  Conference  proceeding  to  the  conclusion 
of  the  pact  that  In  view  of  the  coerslve  attitude  of 
the  United  States,  there  was  nothing  left  for  Japan 
to  do  but  to  stand  firm.  Japan  must  cope  With  America 
by  firmly  Joining  hrnds  with  as  rirny  countries  ns 


possible,  to  bpck  up  her  firn  rttltude,  rnd  by  mpklng 
the  fret  knovm  rt  houie  and  abroad  as  quickly  and  os 

MATSUOKA  Tvlll  always  be  careful 


clearly  as  possible 
not  to  overlook  an  opportunity  to  Inprovo  relations 

550,  T.  6341-3). 

testified  thrt  JiATSL-OKA  told  hln  this 

Japan  cannot 


Witness  SAITO 


v/lth  Aaerlca 


Acerlcan  policy  \7as  so  high-rjlnded 
oppose  Anjerlcn  single-handed  7;ith  her  own  power,  Japan 
rust  shake  hands  with  sore  other  strong  powersi 
told  him  further  that  once  the  Tripartite  Pact  v/rs 
he  (MATSUOKA)  must  pour  all  his  v/its  and 
abilities  into  the  estobllshuent  of  v/orld  peace  (Ex, 
[3143,  T,  27,969,  27,972-3)..  These  stateuents,  corrobor 

show  the  peaceful  purpose  of  the 


MATSUOKA 


concluded 


ating  each  other 
Tripartite  Pact. 


"Japan,  Germany  and  Italy  shall  confirm  that 
the  above  stated  articles  of  this  alliance  have  no 
effect  whatsoever  to  the  present  existing  political 
relation  between  each  or  any  one  of  the  signatories 
,vlth  Soviet  Union,"  (Ex,  43,  T,  6391). 

5)  Another  Important  point  In  deterr’lning 
the  character  of  the  Tripartite  Pact  Is  the  f«'ct  that 

Ehis  Pact  was  completely  different  from  the  proposed 
act  of  1938  and  1939,  negotiations  for  which  failed 


upon  the  conclusion  of  the  Gernan-Russlan  Non-Aggresslo: 
Treoty.  Prince  KONOYE  wrote  In  his  memoir  that  there 
WPS  p  fundrmontal  difference  In  nature  between  the 


two  plans,  Inasmuch  as  the  objectives  were  different 
(Ex.  2735-/.,  T.  24,291).  M/.TSUOKA  explained  at  the 
Icperlrl  Conference  In  September  1940  that  the 
fundrinentrl  principle  of  the  recent  negotiations  with 
Germany  was  entirely  different  from  that  of  HIR/iNUMA 
Cabinet  days  (Ex.  550,  T.  6341).  Moreover,  v/ltness 
SAITO  stated  that  MATSUOKA  did  not  even  look  Into  the 


records  ol  the  previous  Japanese-Gernan  negotiations 
(Ex.  314-3,  27,979-80).  The  prosecution's  contention 

\ 

thf't  the  Tripartite  Pact  WPS  the  continuance  of  the 
abortive  negotiations  of  1938  and  1939  Is  clearly  a 
r.lstake.  Is  contradicted  by  the  record, 

6)  *  The  prosecution  asserts  that  the  preamble 
and  the  provisions  of  Articles  I  and  II  of  the 
Tripartite  Pact  Indicate  the  Intention  of  the  throe 
countries  to  divide  and  dominate  the  world. 

Regardless  of  the  question  whether  It  Is  of 
Itself  a  crime  In  International  lav/  for  any  pov;cr  to 
try  to  dominate  a  pert  of  the  world,  the  Imperial  rescrl; 
Issued  on  the  day  of  the  conclusion  of  the  Pact  (Ex.  554 
T.  6394),  the  contemporary  statements  of  KONOYE  (Ex, 
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(Ex,  2740,  T,  24,357),  ns  well  ns  speeches  by  the 
subsequent  Foreign  Minister  TOYODA  ond  TOGO  (Ex,  2742, 

T,  24,374;  Ex,  2743,  T,  24,375)  show  no  sign  thnt  such 
rn  idea  was  entertained  by  Japan,  At  least  so  f«r  as 
Japan  v;rs  concerned,  the  preamble  of  the  Tripartite 
Pact  embodies  the  traditional  ideal  of  peace  entertained 
by  Japan  throughout  her  long  history.  As  to  this 
Japanese  ideal  of  peace,  explanation  will  bo  offered 
in  other  divisions  of  the  defense. 

Article  III  of  the  Pact  provides  that,  if 
and  v/hen  anyone  of  the  signatories  be  attacked  by 
any  third  power  not  presently  engaged  in  the  present 
European  war  or  the  China  Incident,  the  other  two 
shall  aid  her  in  any  way.  Thus  its  purport  was  clearly 
defensive.  It  was  further  agreed  upon  that  the  question 
of  whether  •'•r  not  a  contracting  party  has  been  attacked 
v/lthin  the  raeaning  of  Article  III  of  the  Pact  would 
be  doternlned  upon  consultation  among  the  three  con¬ 
tracting  powers  (Ex,  555,  B,  6398)  indicating  that 
one  power  v/ould  not  be  br>und  by  the  finding  of  other 
powers.  Each  power  could  make  a  decision  quite 
independently  of  the  others,  Japan  succeeded  by  this 
agreement  to  prevent  being  drawn  automatically  into 
the  war,  for  instance,  by  the  outbreak  of  a  Gernan- 
Anerlc»'n  war,  thus  reserving  her  Independence  of  action. 


-1 
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It  is,  roreovcr,  pointed  out  thet  some  provisions  as 

•  • 

this  Article  were  plso  included  in  tthc  British-Polish 
end  British-Frcnch-Turkish  Trenties,  both  concluded 
in  1939  prior  to  the  Tripartite  Pact. 


.1)  The  Tripartite  Pact  was  concluded  on  the 

basis  of  the  understanding  that  it  was  an  instrument 

»  • 

of  politics.  Soon  after  the  pact  h''d  cone  into  life, 

important  changes  in  the  world  situation  took  place. 

The  close  collaboration  between  Japan,  Germany  and 
Italy  as  envisaged  by  the  Pact  was  rode  impossible, 
almost  from  the  outset.  That  the  Pact  failed  to  fulfil 
the  basic  ninlmum  requirements  to  be  useful  for  any 
political  purpose  of  Japan  was  soon  recognized.  Of 
course,  there  were  many  diplomatic  discussions  on 
each  side.  But  even  during  the  war,  which  the  three 
countries  fought  as  allies,  there  was  no  close  collabor¬ 
ation.  This  was  D’re  true  at  the  time  before  the  out¬ 
break  of  the  Pacific  war.  We  assert  that  the  Tripartite 
Pact  Wfs  not  evidence  of  a  criminal  conspiracy  between 
Japan,  Germany  and  Italy,  but  state  that  it  did  not 
contribute  at  all  tov;ard  a  closer  collaboration  between 

the  three  countries. 

« 

2)  The  first  question  put  by  Germany  to  Japan 


I 


•1 

I 


soon  rftcr  the  conclusion  of  the  Poet  wps  the 

Singapore  question,  Gcrcrny  begpn  to  try,  contrary 

to  the  terras  of  the  Pact  pnd  the  understanding  which 

preceded  the  conclusion  of  the  Pact,  to  induce  Japan 

to  an  attack  on  Singapore,  The  defense  adnits  that 

Gerraany  used  every  reans  to  accomplish  this  purpose, 

but  asserts  thpt  novdiere  in  any  of  the  prosecution^  s 

documents  can  any  evidence  be  found  that  the  Japanese 

Govermaent  or  any  individual  of  Japan  did  ever  consent 

to  the  Gerninn  urgings.  The  study  of  Ott  about  the 

possibilities  of  a  Japanese  attack  on  Singapore  (Ex, 

1 

562,  T,  6430-4)  WPS  carried  cut  solely  on  Ott's  initlat 
ive,  v;lthout  any  participation  from  the  Japanese  side, 
(Ex,  3646,  T,  28,019). 

Witness  Kretschmer,  T*ho  actually  conducted 
the  study  as  the  Military  Attache,  testified  in  his 
cross-examination  that  the  study  was  made  on  Ott's  v/ish 
pnd  for  purely  internal  purposes,  that  the  Germans  at 
that  tine,  as  often  afterv/ards  v/ere  kept  in  ignorance 
about  the  Japanese  intentions. 


i 
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He  stated  further  that  he  was  quite  sure  that 

the  Japanese  did  not  receive  any  information  about  this 

$ 

strategical  study  via  the  Gorman  Embassy.  (Fx.  2751, 

T,  24624-5.)  Ott  stated  in  his  affidavit  that  he  made 
the  .survey  on  the  possibilities  of  a  Japtinese  attack  on 
Singapore  in  early  1941,  through  his  own  initiative. 

(Fx.  3146,  T.  28019-20.)  In  the  conversations  between 
OSKIltl/i  and  Ribbentrop  and  Welzsacker  in  February,  1941, 
the  Singapore  question  was  mentioned.  But  the  matter  was 
brought  out  by  the  Germans,  and  OSHIM/.  did  not  give  any 

I 

commitments  excert  usual  diplomatic  answers.  (Ex.  570, 

T.  6457;  Ex.  571,  T.  6459-67.)  The  attitude  of  OSHIMA 
will  be  discussed  in  the  individual  summation.  The 
directive  No,  24  of  the  Feuhrer  (Ex.  573,  T.  6469-73),  or 
the  instruction  of  Ribbentrop  to  Ott  (Ex,  572,  T,  6468) 
to  try  to  induce  Japan  to  an  attack  on  Singapore  are 
purely  German  documents,  completely  unknown  to  the  Japa¬ 
nese  side.  During  the  conversations  of  M/iTSUOK/.  and 
Hitler  (Ex.  577,  T.  6485;  Ex.  582,  T.  6538),  Ribbentrop 
(Ex.  578,  T.  6499;  Ex.  579,  T.  6513;  Ex.  580,  T.  6522; 

Ex.  583,  T.  6546)  and  Goering  (Ex.  58l,  T.  6534)  in 
I'arch  and  April,  1941,  in  Berlin,  the  Singapore  question 
was  again  raised  by  the  Germaif  side. 
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Although  we  firnly  contend  that  the  so-called 
records  of  conversations  prepared  by  the  Gorman  side  can¬ 
not  be  solely  rolled  upon  for  the  purpose  of  finding  out 
what  was  really  talked  about  there,  even  those  German 
documents  show  that  fy*TSU0K/i  mostly  talked  for  himself} 
expressed  his  personal  opinions,  and  did  not  make  any 
coninltnonts  to  the  Germans.  Ho  asked  the  Germans  that 
the  matter  discussed  be  kept  secret  from  the  Japanese 
Government  (Ex;  582,  T.  C545.)  In  view  of  the  attitude 
of  IL'.TSUOK/i  it  is  quite  clear,  regardless  of  the  question 
v/hether  M/iTSUOKi'.  wa^  in  good  faith  or  not,  that  these 
conversations  cannot  be  taken  as  evidence  of  Japanese- 
German  agreement.  In  the  International  Court  of  Nuern¬ 
berg  evidence  was  tendered  by  the  prosecution  that  Hitler 
did  not  tell  the  truth  to  IL'^TSUOK/.  in  order  to  camouflage 
his  decision  to  make  a  surprise  attack  on  Pussia  (Ex. 
2750-A,  T.  24613-4.)  As  to  the  attitude  of  M/'.TSUOKA, 
witness  NAGAI  testified  that  prior  to  M/.TSU0KA*s  depart¬ 
ure  from  Tokyo  in  February,  1941,  the  Chief  of  the  Army 
General  Staff  made  a  request  to  Mi'.TSUOK/.  not  to  make  any 
operational  or  strategical  commitment  to  Germany,  and  he 
(N/.GAI)  was  specifically  ronlndod  by  the  Chief  of  the 
General  Staff  to  assist  IV.TSUOKA  concerning  this  point. 
MiVTSUOKA  promised  to  NAGAI  during  the  trip  that  no  com¬ 
mitment  would  be  given  to  Germany.  In  Berlin,  NAGAI 


heard  from  li'kTSUOKi'..,  although  Informally,  that  when  the 
Singapore  question  was  raised  during  the  conversation 
with  Hitler  and  Ribbcntrop,  M/»TSU0KA  did  not  commit  any¬ 
thing  to  the  Gormans  (Ex,  2747,  T.  24580-1.)  Witness 
OiiilTO  also  stated  in  corroboration  of  rW»GAI's  testimony 
that  IL'.TSUOKA  after  his  return  to  Toliyo  told  SAITO  that 
he  (M/iTSUOK/i)  did  not  make  emy  promise  with  reference  to 
an  attack  on  Singapore,  nor  did  he  say  anything  to  com¬ 
mit  himself  (Ex.  3143,  T.  27971-2.)  M/.TSUOKii  requested 
through  Ott  the  German  Foreign  Office  that  the  records 
of  his  conversations  in  Berlin  be  handed  to  him  (Ex, 

2749,  T.  24585)  but  the  Gorman  side  refused  on  the  ground 
that  no  records  were  m.ado  by  the  German  Foreign  Office 
as  a  matter  of  principle  and  Minister  Schm.idt  took  note 
only  of  catch  words  for  the  'purpose  of  translation  (Ex. 
2748,  T.  24586.)  The  prosecution  here  and  the  prosecution 
at  Nuernberg  have  adopted  divergent  views  on  t>.e  whole 
Singapore  question, 

3)  The' fact  is  that  there  was  no  plan  of  an 
attack  on  Singapore  prepared  by  the  Japanese  military  in 
the  sprint  of  1941,  V/itnoss  KONDO,  Nobutake,  who  was 
the  denuty  Chief  of  the  Naval  General  Staff  from  October, 
1939,  until  September,  1941,  testified  that  the  Japahese 
Navy  had  no  concrete  plans  or  preparations  for  an  attack 
on  Singapore  in  February  or  March,  1941  (T,  26677-82.) 


Witness  TANAK;.,  Shlnichi,  who  was  the  Chief  of  the  First 
Section  (Operational  Planning)  in  the  General  Staff 
Office  from  October,  1940,  to  December,  1942,  testified 
that  in  the  peacetime  operational  plan  for  1941,  plans 
for  operations  in  the  Southern  area  were  left  out  of 
consideration,  and  oven  the  study  prerequisite  for  the 
defense  of  that  area  was  left  incomplete  or  untouched. 

(Ex.  3027,  T.  26996.)  This  evidence  should  suffice  that 
there  was,  and  there  could  have  been,  no  agreement  be¬ 
tween  Japan  and  Germany  as  to  an  attack  on  Singapore  in 

1941. 

*  % 

'  This  whole  question  as  Ribbentron  said  was 

created  for  propaganda  purposes,  to  get  Japan  involved 

in  the  war  against  England. 

4)  The  second  point  of  issue  between  Japan  and 
Germany  was  the  question  of .Soviet  Russia.  As  shown 
above,  one  of  the  purposes  of  the  Tripartite  Pact  was 
the  improvement  of  relations  with  the  Soviet  Union,  and 
Germany  promised  to  act  as  a  go-between  for  bringing  about 
a  better  understanding  between  Japan  and  Soviet  Russia. 
Indeed  Ribbentrop  proposed  to  Russia  in  November,  1940, 
a  four  powers  pact  including  Japan,  Germany,  Italy,  and 
Russia,  as  shown  by  a  memorandum  sent  to  the  Japanese 
Government  (Ex.  2735-A,  1.  24300-1.)  But  this  proposal 
failed,  according  to  the  German  views,  vmen  KATSUOK/i 


arrived  in  Berlin  in  Bfarch,  194-1,  he  found  there  a 

totally  different  situation  awaiting  hin.  Both  Hitler 
* 

and  Ribbentrop  indicated  that  their  relations  with 
Soviet  Russia  were  deteriorating 


,  and  Germany  was  taking 
precautionary  military  measures  for  all  eventualities. 
When  MATSUOK/i  brought  out  the  question  of  concluding  a 
Japanesd-Russian  Non-Aggression  Treaty,  Ribbentrop  tried 
to  discourage  him,  although  he  did  no.t  oppose  the  idea. 
In  the  face  of  such  an  attitude  of  Germany,  MATSUOKi’,  • 
concluded  the  neutrality  treaty  with  the  Soviet  Union 
pursuant  to  the  pre-deternined  Japanese  foreign  policy. 
This  was  .an  unpleasant  surprise  to  Ribbentrop  who  ex¬ 
pressed  his  antipathy  to  this  Japanese  policy  (Ex.  2735-j 
T.  24303.)  Thus  was  complete  reversal  of  the  Germany- 
Soviet  policy  subsequent  to  the  conclusion  of  the  Pact 
(Three  Powers),  any  collaboration  between  Japan  and 
Germany  was  impossible  after  that. 

After  April,  1941,  the  question  of  the  Gernah- 
Russian  war  became  acute.  Although  Germany  did  not  give 
Japan  any  definite  notice  of  her  decision  to  go  to  war 
against  Russia,  the  Government  of  Japan,  roused  by 
alarming  telegrams  received  from  OSHIMTi,  felt  great  con- 
dern  about  the  trend  of  events,  A  clash  between  Germany 
and  Russia  would  nullify  one  of  the  main  purposes  of  the 
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on  behalf  of  the  Government  to  Fibbontrop  to  the  effect 
1  ’ 

that,  In  view  of  the  external  as  well  as  internal  situ- 

2 

ntlon  in  Janan,  he  (MiVTSUOK/O  wished  the  German  Govern- 
3 

ment  to  avoid  any  armed  conflict  with  Russia  and  to  use 

^  every  means  at  its  disposal  (Ex.  2735-A,  T.  24303-4.) 

^  Disregarding  this  advice  of  Japan,  Germany  attacked 

y  Soviet  Russia  on  22  Juno  1941,  Prince  KONOYE  felt  that 

3  by  this  Gorman  breach  of  faith  the  Tripartite  Pact  had 

✓ 

9  |)een  deprived  of  most  of  its  practical  usefulness.  The 

10  desire  that  Japan,  Germany,  and  Russia  might  remain 

11  friendly  had  now  been  shattered.  KONOYE  even  considered 

12  the  desirability  of  denouncing  the  Pact  outright  in  view. 
^  of  the  ------  changes  in  the  circumstances  after  its 

conclusion,  (Ex,  2735-A,  T,  24305-6.)  Such  was  the 
effect  that  the  Gorman-Russian  war  exerted  on  the  Tri- 

16 

partite  Pact, 

17 

5)  Having  launched  into  a  llfc-ond-doath 

18 

struggle  with  Russia,  Germany  wanted  to  mobilize  Japan's 

w 

help  in  order  to  secure  a  speedy  victory,  Rlbbontrop 

20 

appealed  to  IIi.TSUOKA  with  a  personal  appeal,  but 

I 

^  M«,TSU0KA  of  course  refused  it,  as  the  proposal  was  in 

23  contravention  of  the  mutual  understandings  exchanged  at 

24  the  time  of  the  Tripartite  Pact.  (Ex.  3143,  T.  27971.) 

25  This  urging  to  go  to  war  against  Russia  was  repeated  by 
the  Germans  very  often  thereafter,  as  seen  from,  many 
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OiTLiuji  documents  tend  ©rod  by  tho  pj’osecutlon. 

1  Tho  defense  admits  that,  but  at  the  same  time 

2  it  contends  that  those  documents  show  nothing  but  one- 

3  sided  intention  of  Germany,  Germany,  after  entering  into 

4  a  do  or  die  struggle  with  Soviet  Russia,  was  particularly 
3  anxious  to  get  Japan  to  join  the  war,  and  Ribbentrop  and 
^  others  used  every  means  to  move  tho  Japanese  Government 

to  that  end,  through  OSHIM/.  or  Ott.  But  these  documents 

8 

Clearly  show  that  Japan  always,  politely  but  firmly, 
refused  the  German  request.  It  is  pointed  out  that  as 
this  request  was  repeated  by  Germany  also  after  the  out- 
jrcak  of  the  Pacific  War,  tho  refusal  of  Japan  had  to  be 
touched  in  a  very  courteous  and  diplomatic  language,  as 
could  not  be  otherwise  between  the  allies .  (Fx.  3822-A, 
15'  •  37961;  Ex.  8l2,  T.  8014.)  However,  there  is  no 
igcontrary  evidence  to  the  fact  that  Japan  continued  to 
iTiefyse  the  Gorman  requests.  Japan  and  Germany  were 
i8o|pposed  on  this  issue.  This  is  clearly  expressed  by 
1‘iMbbentrop  when  he  says: 

20  *******„VIII^  Germon-Russlon  War. 

"After  the  Russian  War  broke  out,  I  tried  to 
^l^t  Japan  against  Soviet  Russia.  I  told  OSHIMA  that  it 
^ould  be  most  useful  if  Japan  would  go  against  Soviet 

2A 

Russia.  Judging  from  the  attitude  of  OSHIM/,  and  the 
Japanese  Government,  I  got  tho  impression  that  Japan  did 
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everything  possible  to  keep  out  of  the  conflict  with 
Soviet  Russia  and  to  keep  fron  antagonizing  Soviet  Russia 
in  any  way. (Ex.  2762,  T.  24742.) 

6)  The  third  issue  between  Japan  and  Germany 
was  the  question  of  the  United  States.  One  of  the  main 
objects  of  the  Tripartite  Pact  was  to  keep  the  United 
States  out  of  the  war.  Japan's  earnest  desire  was  to 
Improve  the  relations  with  the  United  States  after  im¬ 
proving  her  political  position  by  the  conclusion  of  the 
Tripartite  Pact.  M/.TSUOKA  tried  every  means  to  find  a 
clue  for  this  purpose  Innediatoly  after  the  signing  of 
tho  Pact,  as  testified  to  by  witness  SAITO.  (Fx,  3143»- 
T,  27973-7.)  Ho  had  talks  with  Steinhardt,  /jnerlcon 
Ambassador  to  Russia,  during  his  stay  in  Kbscow  in  April, 
1941,  and  emphasized  Japan's  peaceful  intentions  under 
the  Tripartite  Pact,  and  expressed  his  desire  for  trust 
in  him  by  President  Rc^osovclt  and  the  Secretary  of  State. 
(Ex.  2757,  T.  24717-21.)  The  Japanese  Government  took  up 
tho  preliminary  negotiations  with  the  United  States  in 
April,  1941,  in  a  sincere  expectation  of  peace  as  also 
indicated  by  the  above  attitude  of  M/.TSUOKA.  Germany 
appeared  to  be  very  much  opposed  to  tho  negotiations  from 
tho  outset,  fearing  that  the  political  effect  of  the  Tri¬ 
partite  Pact  night  be  weakened.  (Ex.  2758,  T.  24722-3.) 
When  the  first  Japanese  reply  was  dispatched  to  the 


United  States  v?ithout  waiting  for  German  opinion,  Germany 
,  was  very  angry  and  demanded  a  full  participation  in  the 
negotiations,  (^x.  2759,  T.  24724-6.)  Japan  did  not 
concede,  and  after  Admiral  TOYODA  had  become  Foreign 
lllnister,  no  communication  was  made  to  Germany  as  to  the 
progress  of  the  negotiations,  in  spite  of  repeated 
German  requests.  Ott  reported  on  30  August  1941  how  he 
was  refused  by  TOYODA  to  have  the  text  of  the  message  of 
KONOYE  to  President  Roosevelt,  (Ex.  2760,  T,  24727-9.) 
This  attitude  was  also  maintained  by  TOGO  as  Foreign 
Minister.  As  a  result  of  it,  the  German  suspicion  to¬ 
wards  Japan  rapidly  increased  to  such  an  extent  that  on 
1  October  19^1  OSHIMA  reported  to  Tokyo  that  if  this 
state  should  continue  there  was  no  telling  what  steps 
Germany  may  take  without  consulting  Japan,  (Jx.  276I-A, 
T.  24732-35.)  On  the  other  hand.  Foreign  Minister 
TOYODA  denied  in  July,  194-1,  emphatically  to  Ambassador 
Grow  that  there  was  a  basis  for  the  American  suspicion 
that  the  Japanese  advance  into  Southern  French  Indo-China 
was  carried  out  by  German  pressure,  and  stated  that  Japan 
was  not  such  a  state  that  would  do  anything  because  of 
the  pressure  of  Nazi  Germany,  (Ex.  2754,  T.  24694-}  Ex. 
2755,  T,  24705.)  /unbassador  Grew  wrote  in  his  diary  of 
18  August  1941  how  TOYODA  asked  him  to  keep  the  negoti- 
-at-inns- strictly_secr ot-JIrom.. Germans  and  Italians.  (Ex. 


2756,  T.  24711.)  It, is  clear  from  the  above  evidence 
that  there  was  no  collaboration  between  Japan  and 
Germany  at  that  tine,  and  Japan's  policy  was  evidently 
directed  towards  a  better  understahding  with  the  United 
tes,  always  at  the  risk  of  on  enstrangement  with 
Germany. 
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7)  But  Germany  could  not  afford  to  lose 
Japan  from  among  her  friends,  especially  after  her 
war  plan  In  Russia  had  failed.  Therefore,  she  quite 
obviously  made  It  her  policy  to  try  to  Incite  Japan 
to  an  active  policy  towards  the  United  States  and 
Great  Britain.  The  evidence  offered  by  the  prosecu¬ 
tion  as  to  the  contacts  between  OKAl’.OTO,  Ott  and 
Kretschmer  (Ex.  601,  Tr*  6638;  Ex.  602,  Tr.  6640), 
and  the  conversations  between  OSHDIA  and  Rlbbentrop, 
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(Ex.  603,  Tr.  6644-50)  In  November  1941,  Is  a  proof 
of  such  an  attitude  of  Germany.  OKAMOTO's  contact 
with  Kretschmer  and  Ott  was  made  only  In  carrying 
out  of  his  duty  to  collect  Information;  this  cannot 
be  taken  as  showing  any  agreement  between  the  two 
countries.  Besides,  there  Is  no  evidence  to  support 
the  prosecution’s  assertion  that  the  unilateral 

f 

statement  of  Rlbbentrop  to  OSUIMA  on  28  November 
1941  was  the  result  of  this  unofficial  contact 
between  OKAI'OTO  and  Ott  and  Kretschmer. 

8)  The  war  between  Japan  and  the  United 
States  came  as  a  complete  surprise  to  Germany. 
Rlbbentrop  testified  on  30  March  1946  in  Nuernberg 
that  Germany  tried  to  move  Japan  to  attack  Singapore 
and  Soviet  Russia  (which  Japan  had  refused),  but 
Japan's  attack  on  the  United  States  was  for  Germany 


a  complete  surprise  (Ex.  3524-,  Tr.  343?l-54-).  Ke 
repeated  this  statement  in  his  affidavit  for  use  In 
t^ls  Tribunal  (Ex,  2762,  Tr.  24742),.  Schmidt  stated 
as  a  ’'Itness  In  Nuernberg  that  the  report  of  Pearl 
Nerbor  attack  was  at  first  believed  to  be  false  In 
the  German  foreign  Office  (Ex.  2763-A,  Tr,  24750). 
Kretschmer  testified  that  on  the  eve  of  the  Pearl 
Harbor  attack  be,  together  with  the  attaches  of  other 
countries,  was  Invited  to  Kabukl  and  a  dinner  party 
by  the  Japanese  army  (Tr.  24660).  Ott  stated  that 
the  Japanese  attack  ceune  as  a  complete  surprise  to 
him  and  to  the  other  members  of  bis  staff,  and  he  was 
officially  Informed  hours  after  the  occurrence 
(Ex,  3146,  Tr.  28021). 

Moreover,  It  Is  a  significant  fact  that  the 
Germaii  declaration  of  war  against'  the  United  States 
was  made  without  referring  to  the  Tripartite  Pact, 
as  an  Independent  action  on  the  part  of  Germany,  as 
seen  from  the  text  of  that  declaration  (Ex.  2764, 

Tr.  24752-3).  Rlbbentrop  said  that  Hitler  considered 
that  a  virtual  state  of  war  existed  between  the 
United  States  and  Germany  since  President  Hoosevel’t»s 
Navy  Day  speech  In  which  he  ordered  the  United  States 
Navy  to  "shoot  on  sight."  (Ex.  2762,  Tr.  27742). 

the  Japanese  decision 


On  the  other  hand 


to  go  to  war  against  the  United  States  was  made 
altogether  Independently  of  Germany  and  Italy  and 
without  erpectlng  any  assistance  German^*  night  be 
able  to  give  to  Japan.  According  to  ’^Itness  YAKAHOTO, 
Kunalchl,  foreign  ?»lnlster  TOGO  stated  that  In  the 
event  of  war  with  America,  Japan  could  .expect  no 
help  from  Germany,  and  at  the  Liaison  Conference 
the  Army  and  Navy  High  Command  were  both  In  agreement 
with  foreign  Minister  TOGO  that  no  help  or  assistance 
could  be  expected  from  Germany  (Tr.  26121-2).  Witness 
TANAKA,  Shlnlchl,  testified  tliat  the  Japanese  Army 
thought  that  It  could  not  expect  any  strategical  aid 
from  Germany,  as  Germany  was  absorbed  In  the  European 
war  and  her  mill' ary  power  was  never  limitless.  In 
view  of  the  fact  that  Germany  was  not  a  big  naval 
power  and  situated  remotely  from  East  Asia  and  the 
Western  Pacific  (Ex.  3027,  Tr.  26995),  no  assistance 
was  possible. 

10)  The  Non-Separate  Peace  Treaty  of 
11  December  1941  (Ex.  51,  Tr.  6668-70)  and  the  rilltary 
Agreement  of  18  January  1942  (Ex.  49,  Tr.  6681-6)  were 
both  concluded  after  the  three  countries  of  Japan, 
Germany  and  Italy  had  come  Into  war  as  allies.  They 
were  nothing  but  quite  ordinary  and  natural  decisions 
to  be  agreed  upon  among  the  allies  In  a  war.  These 
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two  agreements  were  singularily  ineffective.  Italy,,  * 
anc’  then  Germany,  surrendered  one  by  one  to  the  Allies 
in  suite  of  the  Non-Separate  Peace  Treaty.  Cooperation 
on  the  operational  field  bet’-'een  the  three  powers 
during  the  war  was  nonexistent.  General  I^arshall 
wrote  in  his  book  that  there  was  no  evidence  of  close 
strategic  coordination  between  Germany  and  Japan,  and 
that  it  is  believed  that  Japan  acted  unilaterally 
and  not  in  accordance  with  a  united  strategic  plan 
(Ex.  276^A,  Tr.  2475^).  Admiral  ITOITDRA,  Naokunl, 
testified  that  the  basic  idea  of  the  Military  Agreement 
was  that  the  best  coordinated  operational  result  might 
be  expected  through  independent  activities  of  each 
navy  in  I'-s  respective  designated  area;  therefore  each 
navy  conducted  its  operations  entirely  under  its  ovm 
plans  and  abilities,  and  no  special  meetings  were  held 
for  the  coordination  of  the  operational  activities  of 
the  three  nations.  He  further  stated  that  in  about 
March  or  April  1942  the  German  and  Italian  navy  made 
repeated  proposals  to  the  effect  that  they  were  desirous 
of  seeing  the  Japanese  navy  intensify  its  activities  in 
the  Indian  Ocean  including  offensive  action  against 
the  American  transportation- activities,  but  'the  Japanese 
navy  declined  (Ex.  3000,  Tr.  26571-3).  Both  Admiral 
V7enneker  and  General  Kretschmer,  German  Naval  and 
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llilltary  Attache  in  Tokyo  during  the  ^var,  testTriea 
tliat  there  was  no  collaboration  between  the  Japanese 
and  Gernan  services.  Wenneker  stated  that  relative 
to  cooperation  between  Japan  and  Germany  In  regard 
to  submarine  warfare  the  utter  lack  of  cooperation 
would  be  the  better  topic  for  dJ.scussion,  and  that 
Germany  lost  two  auxiliary  cruisers,  three  submarines 
and  six  steamers  In  Jaoanese  waters  during  the  war 
mostly  due  to  lack  of  cooperation  (Ex.  2999,  Tr. 
26556-7).  Kretschmer  testified  that  the  almost  dally 
explanations  of  the  situation  in  the  Far  Asiatic 
theater  of  war  were  confined  to^  just  what  happened, 
and  the  Japanese  information  about  Soviet  Russia  was 
always  very  sparse  and  often  worthless;  the  same 
reluctance  as  In  Tokyo  was  manifested  by  German  High 
Command  concerning  the  war  in  the  European  theater 
(Ex.  27^1,  Tr.  24618-9).  Indeed,  Japan  and  Germany 
were  fighting  separate  wars.  There  Is  a  very  clear 
contrast  with  the  close  collaboration  which  existed 
on  the  allied  side,  its  Joint  High  Command,  Joint 
Chief  of  Staff,  Lend-Lease  Agreement,  and  countless 
allies.  I 
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11.  The  defense  proved  v/lth  abundant  evi¬ 
dence  that  the  J^iyed  Commissions  created  by  the  Trlpar- 
Itlte  Pact  did  not  function.  As  to  the  Commission  in 
Tokyo,  Kretschmer  testified  that  from  December  1940  un- 
til  the  end  of  the  war  there  were  only  two  sessions 
jointly  for  General,  ITllitary  and  Fconomic  Commis¬ 
sions,  and  they  were  only  empty  propagandlstic  per'forra- 
ances;  the  Intentions  of  these  ineffective  gestures 
were  to  be  used  as  a  camouflage.  Nothing  was  done  in 
Tokyo  which  could  be  called  a  cooperation  between  the 
German  and  Japanese  High  Commands  (exh.  2751,  tr.  24,6l6), 
As  to  the  Commission  in  Berlin,  Admiral  NOItTURA  stated 
that  although  the  I^lxed  Commission  was  hastily  inaug¬ 
urated  after  the  outbreak  of  the  Pacific  ’"ar,  it  was 
rot  more  than  a  perfunctory  meeting  and  was  held  only 
two  or  three  times  in  the  earlier  stage  of  the  war, 

I 

followed  by  no  meeting  at  all,  later  on  (exh.  3000, 

tr.  26,569).  His  testimony  is  corroborated  by  the 

affidavit  of  KOMATSU,  rutsuhiko  (exh.  3505,  tr.  33,961-2). 

The  prosecution's  assertion  that  important  matters 

» 

were  discussed  by  an  unofficial  commission  of  OSHPIA 
and  Ribbentrop  is  Indeed  a  curious  one,  for  it  is  usual 

/ 

in  the  dlplomatl-:  procedure  that  important  matters  are 
taken  up  between  the  Foreign  Minister  and  the  Ambassador, 
without  need  for  ary  commission.  Itoreover,  the  evi- 
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Jence  v/hlch  the  prosecution  calls  a  complete  working 
irogram  for  the  economic  commission  in  Beflin  ^,ex.  598, 
br.  6630-4)  is  a  document  destin’d  for  purely  internal- 
Qerman  consumption,  and  no  one  on  the  Japanese  side 
fiad  ever  seen  it. 

Although  there  were  countless  additional 
items  of  proof  we  will  not  at  this  time  present  them 
in  any  detail,  because  they  are  included  in  the  individual 
summation. 

At  this  time  we  proceed  to  analyze  Count  V 
of  the  Indictment,  which  deals  specifically  with 
Germany,  Italy  and  Japan.  '  '' 


C  0  U  N  X  5 


All  the  defendants  together  v/ltl?  divers  other 
persons,  between  the  1st  of  January,  1928,  and  the  2nd 
September,  1945,  participated  as  leaders,  organizers, 
instigators,  or  accomplices  in  the  formulation  or  execu- 
tion  of  a  common  plan  or  conspiracy,  and  are  respon¬ 
sible  for  all  acts  performed  by  themselves  or  by  any 
person  in  execution  of  such  plan. 

The  object  of  such  plan  or  conspiracy  was 
that  Germany,  Italy  and  Japan  should  secure  the  mili¬ 
tary.  naval,  political  and  economic  domination  of  the 


whole  world,  each  having  ppeclal  domination  in  its  own  j 
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ppRere,  the  sphere  of  Japan  covering  ’^ast  Apia,  the 
Pacific  and  Indian  Oceans  and  all  countries  and  islands 
therein  or  bordering  thereon,  and  for  that  purpose 


to  v/age  declared 


or  undeclared  v/ar  or  wars  of  aggression,  and  war  or 
’••arr  in  violation  of  international  lav/,  treaties, 
agreements  and  assurances,  against  any  countries  which 
might  oppose  that  purpose,  and  particularly  against  the 
United  States  of  America,  the  British  Commonwealth  of 
rations,  the  Republic  of  France,  the  Kingdom  of  the 
Fetherlands,  the  T'epublic  of  China,  the  Republic  of 

V-  *  •  • 

Portugal,  the  Kingdom  of  Thailand,  the  Coranonv/ealth  of 
the  Philippines,  and  the  Hnion  of  Soviet  Socialist 
Republics. 

The  Y.'hole  of  the  Particulars  in  Appendix  A,  * 
and  of  the  '^reat;^  Articles  in  Appendix  B,  and  of  the 
Assurances  in  Appendix  C,  relate  to  this  Count. 

8.  ANALYSIS  or  COUNT  ^ 

1.  All  of  the  defendants  together  with  divers 
other  persons 

It  has  been  our  contention  from  the  beginning 
of  this  trial  that  this  Tribunal  has  no  competence  to 
Investigate  charges  against  other  persons  (or  nations) 
than  those  before  them.  The  Charter  specifically  and 


activities  of  '»FAR  EASTERN  ’?AR  CRIMINALv^"  and  it  is 
to  be  understood  that  no  Tribunal  may  arbitrarily  en¬ 
large  upon  the  jurisdiction  granted  to  it  by  lav/. 

Since  the  Count  of  the  Indictment  limits  the  scope  of 
the  inaulry  into  the  activities  of  the  defendants,  it 
must  be  evident  to  anyone  charged  with  the  duty  of 
deterninlng  the  Issues  that  this  provision  must  be 
strictly  and  narrowly  construed. 

That  is  meant  by  that  evasive  and,  as  Mr. 

Keenan  would  say,  "wdarel"  term  "divers  other  persons"? 
For  our  purpose  we  must  ask  the  Tribunal  to  confine 
it  to  at  least  persons  who  come  under  the  term  "Far 
Eastern  ”7ar  Criminals."  Since  the  group  roust  of  necessit 
be  of  the  phantom  type,  with  neither  name  nor  title, 
can  we  be  expected  to  speculate  on  their  identity? 

As  has  been  suggested  many  times  during  this  trial, 
if  we  confine  our  inquiry  to  the  doings  of  these  accused 
in  the  dock,  we  shall  have  a  big  enough  problem.  It 
was  a  mistake  in  the  first  place  to  allow  anyone  but 
the  defendants  to  be  considered  in  this  case. 

Since  the  prosecution  mentions  Germany, 

Italy  and  Japan  i”i  Count  5,  v/e  must  ask  the  Tribunal  to 
consider  v;hat  nations  are  not  intended  under  the  head¬ 
ing  "Defendants  or  other  divers  persons." 
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It  is  to  be  understood  that  this  Tribunal 
would  not  attempt  to  review  the  guilt  or  Innocence 
of  the  leaders  of  Germany  or  the  Justice  or  injustice 
of  the  failure  to  try  the  Italian  leaders.  It  would 
be  most  difficult  for  this  Tribunal  to  make  any  findings 
of  fact  on  the  question  ”10  what  extent  did  the  leaders 
of  the  tvv'o  nations  of  Europe  named  participate  in  the 
decision  of  Japan  to  go  to  war?" 

Of  necessity  we  must  confine  this  hearing  to 
the  deeds  of  the  "defendants"  and  to  restrict  our  in¬ 
vestigation  to  their  relationship  to  each  other. 


THE  PRESIDENT;  !Te  will  recess  for  fifteen 


minutes. 


(hereupon,  at  1445,  a  recess 
was  taken  until  1500,  after  which  the  pro¬ 
ceedings  v'ere  resumed  as  follows : ) 


4>JiRSHAL-  -OF-OHL  -CQURXI- 


lillitary  Tribunal  for  the  Far  East  is  now  resumed 
THE.  PRESIDENT*  i«ir.  Cunningham. 
biR.  CUNNINGHAM*  Page  70,  No.  2* 


In  the  preceding  paragraph  we  suggested  that 
only  the  accused  in  the  dock  were  contemplated  by 
Count  V.  That  divers  other  persons  could  not  be  tried 
here  unless  they  were  specifically  named  or  designated. 
Y/c  also  point  out  that  only  individuals  and  not  nations 
were  subject  to  the  charge.  The  wording  of  the  above 
paragraph  emphasizes  these  points  and  gives  stress  to 
the  further  proposition  that  only  individuals  could  be 
leaders*  The  whole  structure  of  the  prosecution's  cage 

is  based  upon  individual  responsibilities.  However,  in 

1 

this  one  count,  of  all  of  the  fifty- five  they  claim 
that  the  instrumentality  or  the  means  to  carry  out  the 
conspiracy  is  the  state,  not  Japan  alone  but  two  ocher 
states,  over  which  they  could  never  have  had  any  con¬ 
trol  and  with  v/hon  they  were  only  carrying  on  normal 

* 

and  strained  diplomatic  relations.  It  is  inconceivable 
that  a  group  of  nations  could  be  presumptive  enough 
even  to  try  the  leaders  of  a  defeated  nation,  but  to 
accuse  three  nations,  as  such:  one  of  them  a  recent 
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ally  or  co-bclllgerent  is  giving  too  nuch  scope  to^c 
torn  "Par  Eastern  Y^a^  Crlninals.'" 

Surely  there  is  no  contention  that  this  group 
of  accused  had  any  power  or  Influence  over  the  politi¬ 
cal  acts  or  alas  of  Geruany  of  Italy. 

I 

3,  The  object  of  the  plan  or  conspiracy  was 
that  Geruany,  Italy  and  Japan  should  socu-  e  the  uilll- 
tary,  *’aval,  political  and  cconoaic  douination  of  the 
whole  world. 

There  is  no  suggestion  in  the  Charter  or  else- 
v/hcre  in  the  Indictnent  as  to  the  authority  for  such 
a  charge  as  set  out  here.  Although  the  prosecution 
has  spent  auch  tine  and  space  in  their  atteupt  to 
Justify  the  charge  that  ‘•Aggressive  war  is  a  crlf.ie," 
chey  have  totally  neglected  the  subject  '•Is  world 
doninatlon"an  offense  recognized  under  any  lawV 

It  is  our  understanding  that  the  Charter 
contemplates  only  four  kinds  of  offenses.  It  reads, 
"Plannin,;,  Preparation,  Initiating  or  V/aglng  of  a 
Declared  or  Undeclared  V-ar  of  Aggression,  or  in  Viola- 
tion  of  International  Iiaw,  etc." 

Since  they  recognize  the  offense  of  •Aggres¬ 
sive  v/ar"  as  the  object  of  the  conspiracy  and  not 
"douination  of  some  area,"  \Ye  suggest  that  there  is 
no  offense  defined  or  named  in  tht  Charter  which 


corre-ponds  Zo  zn.  cinrMt^s  in  uourit  v  oi  uil 


Indictnent 


Until  specific  authority  can  be  pointed  out 


under  the  Charter  or  under  soue  convention,  treaty  or 


assurance  that  Domination  of  an  area  Is  considered 
unlawful,  we  must  say  that  Count  V  does  not  embrace 
any  offense  under  the  Charter  or  under  the  general 
rules  of  International  law, 

4,  Each  having  special  domln-'.tion  In  its 
ovm  sphere. 

It  has  never  been  considered  criminal  for  a 
nation  or  group  of  nations  to  s:.elc  domination  of  .  the 
area  In  its  own  sphere.  That  is  the  principle  of  the 
uonroe  Doctrine,  the  balance  of  power  in  Lurope  and 
spheres  of  influ.nce  as  used  in  the  most  recent 


vagreerients. 

The  vfr iters  on  this  subject  have  described 
this  activity  of  nations  in  various  ways,  for  instance 
Pitt  Corbett  says  at  page  104  of  his  Vol,  1,  5th 
Edition,  Section  56  as  follov’s: 

"Spheres  of  Influence, 

(a)  A  sphere  of  influence,  so  far  as  it  can 
be  said  to  possess  a  definite  meaning,  indicates  a 
region,  generally  Inhabited  by  races  of  Inferior  civili 
zation,  over  which  a  State  secies,  by  compact  with  some 
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other  State  or  States  that  night  otherwise  coapete  with 
It,  to  secure  to  Icself  an  exclusive  right  of  naklng 
future  acquisitions  of  territory  (b),  and,  generally, 
also,  the  direction  and  control  of  the  native  Inhabi¬ 
tants  .  Such  coapacts  are  Intended  to  guard  against 
future  conflicts  that  night  otherwise  arise;  and 
are  usually  the  result  of  a  bargain  under  which  soue 
special  areas  of  Interest  are  allotted  as  between  the 
respective  parties  to  the  arrangenent,  Britain  and 
France,  with  respect  to  certain  parts  of  Africa,  by 
declaration  and  agreenents  uade  In  1890,  1891,  and 
1398  (c).  (2)  As  between  Great  Britain  and  Portugal, 

\;lth  respect  to  certain  parts  of  the  African  contin¬ 
ent,  by  agreenents  node  In  l890,  1893,  and  1896  (d). 

(3)  As  between  Great  Britain  and  Italy,  with  respect 
to  certain  parts  of  East  Africa,  by  protocols  of  l891 
and  1894  (e),  (4)  As  between  Great  Britain  and  the 

Congo  Free  State,  with  respect  to  certain  parts  of 
East  and  Central  Africa,  by  an  agreement  of  1894  Cf), 
But  such  arrangenents  confer  no  territorial  rights  and 
impose  no  responsibility  on  the  State  in  whose  favor 

they  are  created.  In  relation  to  non-contracting 

\ 

Powers;  and  although  considerations  of  comity  or  fear 
nay  Induce  the  latter  to  respect  such  arrangenents, 
yet  this  Is  a  matter  of  policy,  and  not  of  law.  Nor 


acqulGscfed  In  by  other 


can  such  coupacts,  even  if 
htetes,  give  rise  to  any  prescriptive  right  (g). 
"Spheres  of  Interest, 

"Souewhat  different  as  regards  their  objects 
are  those  agreeuents  which  allocate  certain  areas 
already  occupied  by  Ltates  aore  or  less  civilized  as 
spheres  of  influence  or  Intorest  between  Powers,  hav¬ 
ing,  already  Interests  adjacent  thereto;  although  the 
line  between  these  and  the  foriaer  Is  soi-iewhat  diffi¬ 
cult  to  draw.  Such  arrangements,  again,  are  i^erely 
political,  and  involve  no  legal  consequences  other 
tlian  those  arising  out  of  the  compact," 

5,  The  sphere  of  ^apan  covering  East  Asia 
and  Indian  Oceans  and  all  countries  and  Islands  therein 
or  bordering  thereon  and  for  that  purpose  should  mutu¬ 
ally  assist  one  another  to  wage  declared  or  undeclare-d 
^'ar  or  v^ars  of  aggression  **  against  any  countries 
v/hich  night  oppose  that  purpose,  etc. 

dere  ve  must  determine  v.'hether  the  offense  is 
in  "assisting"  another  nation  In  compliance  with  a 
treaty,  or  without  a  treaty.  It  has  never  been  con- 


notional  lav/,  not  assisting  others,  i^utual  assistance 
pacts  are  Dost  comon  in  international  relations. 

Vtlicn  the  prosecution  says  that  the  three 
nations  proposed  to  uakc  v’ar  csalnst  anyone  \iho  night 
oppose  then,  such  cn  allegation  is  neither  sufficiently 
specific  nor  sufficiently  proved  to  be  considered  here# 

The  Judgnent  of  the  International  ililltary 
tribunal  in  Nuernberg  states  regarding  conspiracy: 

"The  prosecution  says,  in  effect,  that  any  significant 
participation  in  the  affairs  of  the  Nazi  Party  or 
Govera:icnt  is  evidence  of  a  participation  in  a  con- 
splracy  that  is  in  itself  crlnlnal.  Conspiracy  is 


not  defined  in  th 


Charter.  But  in  the  opinion  of 


the  Tribunal  the  conspiracy  uust  be  clearly  outlined 
in  its  crinlnal  purpose.  It  i.'.ust  not  be  too  far  re¬ 


moved  froi:  the  tine  of  decision  and  of  action.  The 


planning,  to  be  crlniaal,  uust  not  rest  uerely  on  the 
declaration  of  a  party  progran  such  as  are  found  in 
the  25  points  of  the  Nv".zl  Party  announced  in  1920  or 
the  political  afflri.atlon  expressed  in  Win  Kai’pf'  in 
later  years.  The  Tribunal  nust  exaL'inc  ’.vhether  a 
concrete  plan  to  vage  war  existed  and  dcternlne  the 
participants  in  thrt  concrete  plan"  (Transcript  page 
16,j32).  VVhat  is  the  extent  of  the  "concrete  plan  to 


age  war"  for  tht  purpose  of  this  'trial? 
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VI.  Next  v/e  8h'!ll  exanine  concretely  the 
follov'lng  acts  of  '^apan  charged  as  aggressions  in  the 
light  of  the  conspiracy  charge  of  Count  5* 

1)  i^nchurian  Incident* 

This  incident  occurred  prior  to  the  coeg- 
gcnce  of  the-  Nazi  rogiae  in  Gernuny,  and  had  nothing 
to  do  vith  Gernany  or  Italy.  No  evidence  T?as  tendered 
by  the  prosecution  to  shov/  the  contrary. 

2)  China  Incident; 

The  prosecution  asserts  that  the  Anti-Coain- 

tern  Pact  was  a  preparation  for  the  China  Incident, 

nercly  on  the  basis  of  the  chronological  order  of 

events  that  the  Pact  was  concluded  in  193^  and  the 

Incident  broice  out  in  1937.  No  concrete  evidence  was 

tendered  to  prove  any  connection  of  the  two.  On  the 

contrary,  it  was  nadc  clear  that  the  Anti-fconintern 

Pact  (and  the  .  ocret  Agrcenent)  was  for  the  only 

purpose  of  defense  against  the  r'cnacc  of  the 

Coaintern  and  the-  Soviet  Union,  which  supported,  the 

1 

Conintern  froa  behind  with  araed  forces,  and  that  the 
China  Incident  was  not  a  result  of  planned  actions,  but 
an  accariulation  of  reptisals.  There  could  have  been  no 
conspiracy  betrean  Japan  and  Gtri^any  in  view  of  the 
proved  fact  that  Ger:.iany  was  opposed  to  the  China 
1.  Ex.  484,  T.  22,480-8 


Inclr.ent  frou  tht  outset 


did  not  agree  to  the  vlth 


dravml  of  nllitary  advisors  and  continued  to  sell 


ar:.is  to  China 


Pacific  Var: 


It  was  cJLaliacd  that  the  Tripartite  Pact  v.'as 


one  of  the  causes  of  the  failure  of  the  Japonese- 

Aiierlcan  negotiations.  However,  at  least  at  the  tine 

of  the  conclusion  Df  the  irlpartlte  Pact,  no  agreement 

existed  between  Japan  and  Geraany  to  wage  a  war  against 

.U'.erica  and  Lngland.  Ovorv/helning  evidence  shows 

that  both  Japan  and  Geruany  wanted  to  avoid  war  with 

4 

the  United  States.  The  judgment  of  Nuernberg  states: 
"The  Tripartite  Pact  between  Germany,  Italy  and  *^apan 
had  been  signed  on  27  K;eptenber  1940  and  frou  that  date 
until  the  attaclc  upon  tho  USSR  the  defendant  Rlbbentrop 
with  other  defendants  was  endeavoring  to  induce  Japan 
to  attack  British  possessions  in  tho  Par  East.  This, 
it  was  thought,  would  hasten  England's  defeat,  and 
also  keep  the  United  States  out  of  the  war"  (pp  16,843-4) 
The  attitude  of  Germany  to  the  ‘'aponese- Auer  lean  nego¬ 
tiations  is  another  negative  proof  of  a  conspiracy  be¬ 
tween  Japan  and  Geraany,  No  evidence  was  tendered 
that  Japan  and  Geruany  conferred  prior  to  the  outbreak 

2,  Ex.  486«,  T.  5980-1 
•.  Ex.  598,  T.  6601.  /j 

Ex.  5^9^  T.. 63246;  Ex.  550,  T.  6341-3; 


- 1 

I 
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of  th©  Pficific  V/pr»  Rlbbcntrop  w;is  coLipl©t6ly  sur“ 

^  prised  by  the  Japanese  attack  on  Pearl  Harbor.^  No 
witness  who  participated  in  the  discussions  prior  to 

the  *^acific  ’  ar  testified  that  Japan’s  decision  to  go 

i 

to  var  was  nade  also  in  consideration  of  Geraany, 

The  record  of  conversation  of  OSHIttiA  and  Ribbentrop 
on  28  Novenber  1941,  which  was  also  referred  to  in 
the  Nuernberg  judgaent,  is  an  Intercepted  telegram, 
and  OSHIiiiA  testified  that  he  has  considerable  doubt 
as  to  its  accuracy.  At  any  rate,  even  if  we  do  admit 
that  Germany  tried  to  Involve  Japan  in  a  war  with  the 
United  States,  it  is  evident  that  no  concrete  plan  to 
support  the  charge  of  conspiracy  existed.  No  such 
evidence  was  tendered  by  the  prosecution. 

The  prosecution  seems  to  give  much  weight  to 
I  the  records  of  conversations  of  MATSUOKA  with  the 
German  leaders  in  supporting  the  charge  of  conspiracy. 
Even  if  the  conversations  had  been  as  recorded  by  the 
German  side  (the  ouestlon  of  German  documents  will  bo 
discussed  later),  they  were  conducted  by  AiATSUOKA  on 
his  own  responsibility  and  according  to  his  personal 
views.  The  contents  were  never  couMunlcated  to  any¬ 
body,  and  never  adoptbd  as  Japan's  policy.  It  is 

o*  Ex.  3524,  T.  34,353-4 

2,  Lx.  603A,  T.  6644-50 

3.  Ex.  3508,  T.  34,030-1  4.  Ex.  3508,  T.  34,025 


difficult  to  det6r':iilnc;  v/hat  tas  the  real  Intention  of 


ifcATSUOKn,  or  r-hether  he  considered  these  cowersatlons 


Ir.iportant,  as  the  interrogation  or  ucaoranda  of  xJlTSU- 
OivA  were  rejected  as  evidence  by  this  Tribunal.  Under 
the  clrcuostances  V'e\ contend  strongly  that  it  is  very 
unfair  to  use  the  records  of  ioATSUOiA^s  conversations 


against  any  other  accused.  Besides,  i^iA'ISUOivA  resigned 
as  Foreign  minister  in  July  1941,  and  conpletely  re¬ 


tired  froa  political  life.  He  had  nothing  directly  to 


10  do  v/ith  the  Pacific  War,  and  vms  rather  opposed  to  the 

11  people  Fho  decided  the  v.ar. 


The  prosecution  produced  no  ritness  in  the 

Japan-aerman  phase.  This  might  have  been  because 

they  thought  that  they  had  sufficient  evidence  in 

Ciernan  doca'uents,  but  perhaps  they  could  not  find  a 

single  Japanese  vltness  favorable  to  them.  Therefore, 

re  r.ust  carefully  exanine  the  'probative  value  of  the, 

Gernon  documents  as  tendered  to  this  Tribunal,  on 

\iilch  alone  the  prosecution  is  basing  their  charges.  ' 

Tlie  aernan  documents  were  of  course  compiled 

by  the  Genuins  alone.  No  Japanese  has  ever  seen  them; 

they  did  not  even  knov;  of  their  existence.  This  i7as 

1 

made  clear  by  the  testlraony  of  witness  Stahmer  and 
other  evidence.  It  is  in  fact  contrary  to  the  general 
prliclple  of  criminal  procedure  to  use  the  redord  of 


a  conversation  betv/een  a  and  B,  against  B  'hen  such 

a  record  was  compiled  by  A  without  knowledge  of  B 

(although  it  could  be  used  against  A,  in  this  case 

against  the  Germans  in  Nuernberg).  In  order  to  use  It 

against  B,  the  signature  of  B  or  any  other  evidence 

of  confirmation  by  B  is  necessary.  It  is  especially 

so  in  order  to  prove  an  agreement  by  the  parties, 

3 

a  most  important  factor  of  conspiracy. 

The  German  records  of  conversations  were  not 


based  on  shorthand  transcript,  and  were  compiled  often 
oy  participants  or  attendants  at  the  conversation 


often  after  a  considerable  time.  In  some  cases  it  is 


not  clear  even  v/hen  the  records  vere  made 


rate,  the  conversation  was  never  recorded  lyord  by 
word,  and  there  is' no  assurance  that  opinions  or 
judgments  of  the  recorder  were  not  included,  or  that 
his  memory  did  not  fall.  Therefore,  there  is  a  great 

N 

doubt  as  to  the  accuracy  of  these  records.  They  cer¬ 
tainly  cannot  be  taken  as  evidence  of  an  agreement 
between  the  parties. 


Oeraan  docunencs,  which  v/111  be  discussed  separately 
below: 

(1)  The  fl^st  group  of  documents  was  recorded 
by  an  attendant  of  conversations,  Dr.  bchmldt.  Affi¬ 
davit  of  Schmidt  Is  attached  thereto.  In  view  of  the 
fact  that  cross-examination  of  Schmidt  was  not  allowed, 
the  defense  has  doubts  as  to  their  accuracy.  But  In 
view  of  the  ability  of  Schmidt,  these  documents  can 

be  considered  as  comparatively  accurate.  This  Is, 
of  course.  United  to  the  documents  accompanied  by 
Sch  Idt's  affidavit. 

(2)  Other  documents  are  signed  by  persons  who 
were  not  actually  participants  In  the  conversations. 

In  this  case  It  Is  not  clear  whether  such'  a  person  xias 
present  at  the  conversation  or  he  merely  recorded  what 
was  dictated  to  him.  Lven  If  he  was  present  at  the 
conversation,  the  accuracy  of  his  record  must  be  con¬ 
sidered  as  much  Inferior  to  that  of  the  first  group. 

(3)  The  majority  of  documents  was  apparently 
written  by  the  participants  tieiselvcs  or  dictated.  It 
Is  Inevitable  that  any  record  talcen  by  the  participant 

I 

of  a  conversation  becomes  mixed  ’  1th  his  subjective 
Interpretations.  Great  possibility  exists  that  his 
wishful  r.hlnklng  Is  recorded  as  If  It  was  an  opinion 


ssed  by  the  other  party.  icHclaliy  m  qipj-ouciw 

than  cu'i''<onary  that  leading 
There  is  then  the  qaestion  of 
of  »»’/*panese.  A  "yes"  spoVeen  by  the 
often  only  that  he  understood  the 

but  it  can  easily  be  als- 
if  he  agreed  with  that  opinion.  In 

international  agree 


evpre 

conversations  it  is  t’ore 
nuestions  are  used 
language  in  case 
Japanese  neans 
opinion  of  the  other  party, 

Interpreted  ns 

order  to  avoid  such  anoigulties, 
nents  always,  even  if  they  take  the  foru  of  an  "oral' 
agrcc’ient,  iiadc  in  writing  and  aust  be  confirned  by 
both  parties.  A  nere  >al  agreeaent  is  worthless  in 

the  diplomatic  world. 

Besides,  there  was  a  special  circunfetance  1 
aeraany  to  be  considered..  In  Gara  ny  of  dlctatorshl 
the  position  of  an  official  was  very  unstable;  his 
pronotlon  or  futur.  defended  entirely  upon  the  whlu 
of  his  superiors.  If  he  was  not  acireeable  to  his 
superior,  he  night  even  face  the  danger  of  disnlssal 
This  caused  many  unsound  GDUlatlons  anong  the  officl 


other  Gtrnan  c’oc’iuorts  are  telegrams 


exchanged  betv/aen  Tokyo  and  lerl:-.r. ,  lelegrans  from 
Berlin  often  convey  the  context  of  conversations,  and 
rfeitt  ves  said  under  iter.  1-3  can  be  applied  here. 


Others  are  coonunicatlons  of  the  policy  of  the 


German  Government,  but  the  nature  of  information 


upon  v-hlch  the  policy  is  based  is  often  not  clear. 

Telegrams  from  Tokyo  to  Berlin  are  mostly 

Infornotion  telegrams  dispatched  by  Ott,  Ott  himself 

3. 

testified  that  they  are  not  very  accurate.  The 
sources  of  information  are  not  made  clear,  and  so 


many  interpretations,  Imaginations  and  conclusions  of 
Ott  and  his  subordinates  are  included  that  they  are 
really  worthless  as  data  foi'  concrete  facts.  Generally 
speaking,  enbessies  and.  legations  in  foreign  countries 


usually  send  inforiiatlon  to  their  home  governr»£nts  as 

they  collect  it  without  paying  much  attention  to  its 

* 

accuracy.  The  requirement  of  speed  would  not  perrait 
them  to  check  the  value  of  infor.mtion.  Therefore,  v/e 


contend  that  it  is  not  proper  to  use  such  telegrams  as 
evidence  against  one  who  did  not  participate  in  their 


drafting 


7.  Lack  of  Agreement. 

It  goes  without  saying  that  an  agreement 


Ay*., 
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between  the  parties  is  an  estfiti;  1  factor  of  a  con¬ 
spiracy.  Ftcl:  the  prosecat'.c  n's  Jenglby  suaniatlon, 
trying  to  prove  tbe  consplrf.cy  between  Japan  and 
Geraany,  we  can  orly  pick  up,  as  showing  agreeinents 
between  the  two  countries,  the  Anti-Comintern  i^act, 
the  Tri-Parti te  Pact,  the  Cultural  Agreement,  the 
Non-Separate  Peace  Treaty  and  the  idllltary  Agreement. 
There  are  no  ether  agreements  of  any  importance  between 
the  parties. 

The  prosecution  seems  to  give  great  weight 
to  the  decision  of  the  Four  Uilnlster's  Conference 
preceding  the  Tri-  Partite  ^act  as  proving  conspiracy. 
However,  this  decision,  like  other  decisions  of  the 
Imperial  or  Liaison  Corif ercaces  or  the  Cabinets  is  a 
purely  internal  '^apanase  decision,  and  does  not 
constitute  an  agreement  with  Germany,  Therefore,  it 
cannot  at  any  rate  be  connected  with  the  conspiracy 

I 

charged  in  Count  5«  The  sane  can  be  said  regarding  any 

t 

German  policy  which  was  not  communicated  to  Japan. 

UaTSUOKA's  conversation  in  Berlin  can  in  no 
way  constitute  an  international  agreement.  Even  if 
tiATSUOKA  might  have  agreed  personally  to  something 
with  German  leaders,  such  agreements  were  nothing  but 
secret,  private  agreements,  as  seen  from  the  records 
1.  Ex.  541.  T.  $307-21 


of  conversations.  They  cannot  bind  any  other 
Japanese  or  the  Japmese  Governtient, 

The-  evidence  tendered  by  the  prosecution  as 
to  sone  contacts  between  sane  *^apan6se  and 
in  Noveaber  194-1  shov’s  only  that  sone  'Japanese 

wanted  to  sound  Geruan  attitude,  or  that  sone  German-^ 

*  •  • 

wanted  to  instigate  Japan  to  an  active  policy.  But 

it  is  indeed  a  very  remote  assertion  to  contend  that 

they  constituted  international  agreements  to  wage  war  . 

•  • 

against  western  powers. 

The  prosecution  thus  failed,  although  they 
tendered  nuch  In  evidence  directed  toward  the  charge 
of  Count  5»  to  show  any  criminal  agreements  between 
Japan  and  Germany  which  night  have  justified  the 
charge  of  conspiracy,  Mere  negotiations,  conversa¬ 
tions,  soundings  or  encouragement  by  Geroans  can 
certainly  not  be  taken  as  agreements  or  conspiracy 
between  Japan  and’Gernany,  They  also  failed  to  prove 
the  criminality  of  any  Japanese-German  agreeraents, 
except  that  they  rely  upon  mere  allegations. 

The  prosecution  night  contend  in  connection 
with  Count  5  that,  apart  from  agreements  between  the 
nations,  Japanese  individuals  can  be  engaged  in 

1.  Ex,  582,  6544-5 

2,  Ex,  601,  T,  6638;  Ex.  602,  T.  6640;  Ex.  603-A, 

T.  6644-50. 
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criminal  conspiracy  with  Gernan  inci.ividuals.  But  the 
defense  contends  that  in  international  politics  an 
individual  without  the  bateking  or  approval  of  his 
govcrniient  is  powerless  to  nake  any  agreeaent  with 
foreigners  which  night  influence  governuental  policy* 
buch  an  agreenent^if  any,  can  certainly  be  not  con¬ 
sidered  as  couing  und^r  Count  5*  Ot.liwi  is  often  cited 
in  uernan  docunents  to  have  agreed  with  Geroan  views* 
But  re  contend  that  the  docunents  are  totally’ worth¬ 
less  to  prove  any  agreements,  inasi'uch  as  they  w^ere 
not  shovm  to  and  confirned  by  OSHIi^  at  any  tine, 
noreover ,  no  concrete  plan,  which  is  essential  to 
conspiracy  according  t?  the  Nuernberg  judgment,  has 
ever  been  the  subject  of  his  alleged  agreerients* 


3,  Lrck  of  Continuity. 

The  prosecution  further  ch^rpes  thrt  Jrprn  me’ 
Ger  'r  ny  continuously  coll  bor:  ted  since  the  Anti-Conin- 
tern  Feet.  This  sc-er.s  to  be  one  of  the  csscntirl  i^oints 


of  the  prosecution,  ..dnittecly,  it  is  nrtur^l  for  rny 
country  th  t  its  foreign  nolicy  nrintrins  souc  continu 
ity,  •' s  it  cm  never  disregard  rctu-  l  circu*.'.stmccs. 
cf  ?  not  chmpe  in  r  dry  or  two.  Such  cxrunlrs  ern  be 
found  in  the  foreign  policy  of  erch  end  every  grert 
power.  It  is  correct  frou  the  rt trosoect  th? t  the  tic 
crofted  by  the  i' nti-Co.'.intc rn  ^rct  bety/ocn  Jf-i^rn  md 
G^rnmy  influenced  the  Jmr.nese  foreign  policy  rftcr- 
Y/rrds.  But  the  euestlon  is  wheth_r  :t  the  tirac  of  the 


conclusion  of  the  /nti-Cor^jint<.rn  Fret  thi  future  of  the 
Jrnrnese-C  rr.m  rclrttons  Wi  s  foreseen  •‘'no  decie'ed  upon 


The  rnswer  to  the  question  is  r  definite  "no." 

The  Jrprnesc-G^r  ;r.n  relrtlons  were  never,  '^nd 
coi  Id.  h- ve  ne  ver  been  <n  independent  fretor  in  the 
J' prne.se  f ''reign  oolic''’  th(.y  were  f'lvrys  r  nrrt  of  it. 
Ther..for(  ,  unless  rll  of  the  f.  'tur.s  .'f  the  Jmr.nese 
foreign  policy  rre  r.irde  cleir,  r  true  cvrlurtlon  of  the 
Jmenese  policy  towrrd.s  Gerf.cny  ernnot  be  unclcrteken. 
Dlplo.'o:  cy  towrrds  vrr'ous  countries  is  ?  Iwrys  inter¬ 
woven  with  mo  mother,  md  the  policy  of  greet  pov/ers 
with  v/hich  Jrprn  hrd  irnrortrnt  re  lotions,  for  instr.ncc 
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f*  United  ?trtcs,  Gre.r  t  Britrln,  Russirn,  Chine,  etc., 
'7-s  constantly  'ffcctinp  md  influencing  Jrprn's  nolicy 
tcwrrds  Gernrny.  Th.sc  points  co'.  1C  not  be  rnrclc  clcrr 
in  this  triri. 

The  prosecution's  description  of  the  Jmenose- 
Gv.ru  n  rclrtions  is,  even  if  true,  ncccssr.rily  very  nuch 
ont.-sic;td.  It  is  in  sone  respects  Vv.ry  raislccdinp,  too, 
in;  sr.uch  's  it  cxr.gg.  rt  tes  insignif iernt  detrils  out 
of  rll  proportion  to  the  whole  Picture.  In  this  connec¬ 
tion,  the,  follov.'inc  frets  v-'re  pointed  '^ut: 

1)  Th<.  Anti-Comintern  ^rct  w;  s  indeed  r  very 
v/C'(  k  tic  connecting  Jr.pr.n  -nd  Gv  rrirny.  It  vr.  s  r:thcr 

r  spiriturl  -nc  ideologic-l  co-nbinrtion  rgr.inst  Conmunism. 
The  door  wrs  not  closed  to  collrbor; tion  with  rny  other 
countries,  v;hich  were  invited  to  join  the  Pret.^ 

2)  In  s  itc  of  the  Anti— Co.'iintc  rn  Pret,  G^'rt.irny 
w;  s  op-osed  to  the  Jv'-prnc.so  policy  in  the  Chirr  Incident.^ 

3)  The  negoti-  tions  for  th^  strengthening  of 
the  /nti-Cor^intern  Fret  were  ended  by  the  conlusion  of 
the  G^rurn-Russirn  Non-Aggression  Itc:  ty.  Jrnrn  rpoti  stec 
vigorously,  me.  the  AJiti-Coriintern  P' ct  vrs  node  decc’; 
letter.  The  Crbincts  of  ABI.  rnd  YON’AI  pursued  foreign 

(1.  Ex.  36.  T.  5934-6 

2.  I'x.  486a,  T.  5580-1;  tx.  594,  T.  6601; 
lx.  595,  T.  6604-20 

3.  ix.  486L,  T.  6122-3;  Ex.  2727,  T.  24196) 


policy  fricnc.ly  to  thu  I'nitcd  Stftcs  :nc’  Grcit  Prltr.in. 

4)  Gcrr'.rny  never  conniunlc:  ted  to  Jr.prn  her 

t 

intention  to  rttrek  PoLrnd,  Shi  wrs  not  bound  to  c'o  so. 

5)  *t  the  time  of  the  conclusion  of  the  Tri¬ 
pe  rtitc  Pret,  Gernrny  dcclrrcd  thet  she  would  not  re¬ 
quest  Jrpon's  prrticipr tion  in  the  Europirn  Wrr, 


6)  Gcrrxny  wr.s  opposed  to  the  Jrprneso- 


Russirn  rcutrr.lity  Pect.  Jrprn  wes  op’^osed  to  the 
G^rrjr.n-Russirn  ’’rr. 

7)  Gcrv.:r.y  urprd  Joorn  to  rttrek  Singrpore.  > 

^  *  ■  '-'iS 

Jrprn  r. fused, 

8)  Gcr.r.'r.y  urged  Ji  rrn  to  rttrek  Soviet 

5  , .  j 

Russir.  Jrprn  refused, 


9)  Girnrny  wrnted  to  keep  the  United  Stftcs 

» 

out  of  the-  T/rr,  Jenm  rttr.cked.  the  Unit'd  Stftcs  with-' 

6 

out  r  ny  previous  consultrtion  with  Gsr.jc.ny, 

10)  During  the  wrr  there  W' s  no  coopcrrtion 

7 

betv/een  the-  two  countries, 

um 

Althou'^h  Count  V  nentions  senething  rbout  Itrly 
rs  r  □i.ubvr  of  thi  Axis  group  her  pr  rticinrtion  is 
(1.  7x.  549  T.  6323-4 

2.  3x.  2735--M  T.  24303;  Ex.  580,  T.  6528-9 

3.  !x.  2735i*,  T.  24303-4 

4.  Jx.  570,  T.  6457}  rx.  571,  T.  6459-67 
Ex.  572,  T.  6468;  lx.  579,  T.  6521 

5.  lx.  812A,  T..8014;  ix.  3822a,  T.  37961-3 

6.  Lx.  2762,  T.  24742;  lx.  3524,  T.  3^353-4 

7.  ‘x.  3765a.  T.  24754-5)  - - 
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considered  rs  ncgr.tivo.  Without  presenting  rny  evidence 
on  the  subject  we  rssumc  thrt  the  Tribunrl  is  well  rwexe 
of  the  fret  th?  t  Itrly  reted  not  in  concert  but  in 
centre vention  of  the  understending  v/hich  she  hrd  with 
Gcrincny,  for  defensive  rgrceiaents.  Th^  re  never  wrs  rny 
••  preeraent  with  Jrprn  in  which  her  <  ssist^'nce  wes  sought 
or  expected k  Itrly  rll  through  the  Erropcen  wrr  r.nd 
for  Months  before  wrs  r  most  impotent  clly.  She  wrs 
c  constr.nt  drrin  unon  the  wer  ootontiil  of  Gornr.ny  rnd 
diplorae tier lly  she  wrs  not  r.n  rsset,  but  rlwrys  r 
li.  bility,  I  ven  the  Allies  rdmit  this. 

In  lieu  of  evidence  on  this  subject  we  rely 
u-on  the  stf.tcncnt  of  Gencrrl  Ilrrshrll,  being  one  of 

I  ' 

the  highest  rnd  most  relirblc  militrry  ruthorities  of 
the  times  rnd  r  world  strtcsmrn.  He  str.tcment  beers 
repetition: 

"7/hcn  Itrly  entered  the  wrr  Mussolini's 
strrtcgic  rims  conteniplrtcd  the  exprnsion  of  his  empire 
under  the  dork  of  Germrny  militrry  success.  Field 
Mi'rshr.l  Keitel  revcrls  thrt  Itrly' s  declr.rrtion  of  wrr 
w.'s  contrrry  to  her  rgreement  with  Gerneny.  Both  Keitel 
rnd  Jodi  igrc.c  th;  t  it  wrs  undesired.  From  the  very 
beginning  Itrly  w' s  r  burden  on  the  Gernirn  v/rr  ootcntlr.l. 
Dependent  upon  Gcriirny  rnd  Gernrn-occupied  territories 
for  oil  rnd  cor.l  Itrly  wrs  r  constr.nt  source  of  economic  ^ 
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ct'.rlti6n.  Mussolini's  unilrtcrir.l  cction  in  r.ttr.ck- 
1 

inj  Greece  fnd  Lgypt  forced  the  Gerrerns  Into  the  Br.lkrn 
2 

rm  Africen  ctrnpeigns,  resulting  in  over-extension  of 

3 

th(  Gernrn  crmics  which  subsequently  bcccmc  one  of  the 

4 

pr;.nclpcl  fcctors  in  Gerneny's  defert."  (Exhibit  2765A, 

P.  24754) 

6 

^  THL  PRESIDENT:  Is  thet  in  evidence?  If  it 

i|ri't  you  shouldn't  rerd  it.  You  hr.vo  rn  exhibit 
qj^cted  but  it  hrs  rn  "A"  efter  it.  It  nry  be  in 
(^jj;ccncc.  You  sry  "in  lieu  of  evidence'/ ’you  quote 
(j^ricrcl  Mr r shell, 

12  MR.  CUNNINGHAM:  Well,  I  must  ndmit  I  cn  not 

qRi.tc  sure.  As  I  was  rerding  it  I  wes  reflecting.  The 

d4(  uiaent  is  in  evidence  but  I  cn  not  quite  sure  thrt 

s  str tement  is  in  evidence, 

$ 

THE  PRESIDENT:  Oh,  thrt  wouldn't  inr.ttcr.-  If 
if  it  is  in  evidence ‘it  cm  be  rerd.  Proceed,  Mr. 
dfir  ninghrn. 


20  I, 

notice : 


These  following  frets  ere  worthyof  Judicirl 


1.  Itcly  refused  to  join  the  wrr  rgeinst 


Pojrnd,  but  Russic  did  join  Gernrny  in  this  crnpr.ign. 

23 

2.  ItPly  invrdcd  Greece  without  the  rpnrovcl 

24 

me  contrery  to  the  wishes  of  Gernrny  (Ix.  2765A, 

23 

p.  24,754). 
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3.  Itrly  joined  the  wrr  cgr.inst  Frrnce  with¬ 
out  the  consent  or  fpprovel  rncl  contrrry  to  the  wishes 

of  GcTLifny.  / 

4.  Itrly,  cs  r  nr.tion  bccfrac  the  eneny  of 

Gcrmr.ny  rt  r  crucirl  tirac  in  the  wrr. 

5.  Itrly  surrendered  in  er.rly  1943,  contrrry 
to  her  'grccnent  with  Grrmeny. 


The  finrl  erguraent  of  the  prosecution  con¬ 
cerning  the  rclrtions  of  Russir  to  Gernrny,  Jepen  .no 
Itrly  did  not  come  in  sufficient  tirac  to  be  included  ^ 

in  the  gcntrrl  suineir  tion  on  Grreirn-Jf  penese  rolctions. 
Only  V  brief  rnswer  will  be  undertaken  here,  rs  it 
relrtcs  to  Count  V. 

It  is  innossible  to  prop. rly  view  the  foreign 
policy  of  Jcprn  during  the  drys  between  1935  f-nd  1941 
without  trkinp  into  considcrr.t  ion  v/hrt  wr  s  hrppening 
to  effect  the  foreign  policy  of  the  nrtions  of  Europe 
rnd  Asif  •  Russir  hrd  es  Much  to  do  with  th(_  ch-nge  in 
policy  of  Jrprn  towrrds  Gerraony  rs  did  rny  othir  power. 
It  wrs  the  rction  of  the  Comintern  in  the  first  plrce 
in  1935  v/hich  provoked  the  Anti-Conintern  Pret.  It 
wrs  Russir.n  rction  in  Asir  rnd  Europe  which  r.roused 
both  G»-r:irny  rnd  Jrprn  to  nogotiftc  for  the  development 
(1.  H.  1-168..  Dol'd  Februrry  11,  1948) 
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1'  - - 

of  closer  rclrtions.  It  wrs  Soviet  Russir's  roperse- 

ment  of  Hitler  in  1939  "nd  her  rbrndonment  of  Enplr.nd 
end  Frr.ncc  which  cnrblcd  Hitler  to  conquer  Tostern 
Europe,  The  Tripartite  Fret  wrs  concluded,  contrary 
to  the  rllt.grtion  of  the  Russian  prosecution,  with  the 

laproveaent  of  rclrtions  with  Soviet  Russia  cs  one  of 

2. 

the  principal  fins. 

In  reeding  the  ;  rgunonts  on  the  effect  of  the 

Anti-Co:ilntcrn  P.'ct,  the  cffe*ct  of  the  negotiations 
for  the  strengthening  of  the  Fret  rnd  the  conslderetion 

of  the  events  leading  up  to  the  conclusion  of  the  Tri¬ 
partite  Fret  one  night  get  the  inpression  that  Soviet 
Russia  wf.s  contending  that  these  diplonrtic  moves 

3 

were  made  with  r  vlev/  to  rntrponizlng  Soviet  Russia. 

after  reading  rll  of  the  documents  introduced 
in  the  Gernm-Japmese,  Russian-Jrpr.ncsc  anc’.  Gtrna.n- 
Russlr.n  ph;  scs  of  the  case  cn  impartial  observer  could 
not  help  but  get  the  Inpression  that  Japan  wrs  doing 
r.ll  within  her  power  to  settle  rll  of  her  differences 

4 

with  Soviet  Russia  on  a  friendly  end  dinplomatic  basis. 
There  is  proof  thrt  she  succeeded  in  her  dealings  with 
Russia  but  failed  v/ith  the-  other  Western  Powers. 

(1.  Ex.  3508,  T.  33970 

2.  Strhmer,  Ex.  2475,  T.  24382 

3.  H.  125,  H  104 

4.  Ex.  2762,  T.  23146) 


In  digesting  the  documents  which  clcr.l  with 

the  Gcriir.n-Russirn  rclrtions,  the  Non-Aggression  Pret 

rnd  the  Protocol  which  provided  for  consultetions 

between  Gerr.^eny  rnd  Russir,  one  would  get  the  iapres- 

sion  thrt  Soviet  Russir.  wrs  doing  ell  within  her  power 

to  rpoerse  end  rcmcin  friendly  with  Nrzl  Gerneny. 

History  hrs  told  us  enphrticrlly  thet  such  c.  rclr.tlon- 

ship  v/rs  lorossible  between  the  two  powers  with  such 

2 

divergent  viev/s. 

Upon  rcrdlng  the  Trlprrtitc  P'-ct  c.nyone  would 

rcrdlly  understrnd  thrt  both  Jrprn  rnd  Gcrncny  were 

desirous  of  inrintrining  their  friendly  rclrtions  with 

Russir  *  which  were  cordirl  et  the  tine  between  Gemrny 

3 

rnd  Russir  rnd  Irtcr  between  Jrorn  end  Russir.  It  is  • 
difficult  to  rerd  the  c.ocuncnts  rnd  rttributc  to  then 
the  notivi-s  rnd  results  which  their  words  or  objects' 
do  not  express,  rnd  which  r*rc  clr lined  by  the  prosecution, 

t 

V7c  ernnot  ri  view  the  evidence-  which  estr.blished  these 

vlev/s  but  they  rre  presented  in  other  phrscs  of  the  erse, 

both  eencrrl  rnd  indivldurl. 

It  hns  been  rdnlttcd  rll  through  this  trirl 

thrt  Gervny  did  everything  within  her  power  to  get 

(1.  7x.  2744,  T.  24392 
2.  Ex.  2475  T,  24382 

3!  Lx!  43,  T.  ^3.  KONOYE  cxolrnrtion  24301) 


Jrprn  to  Join  the  wrr  Cfr.inst  Russlc.  This  Jr.pnn  re 


fused  to  do 


Vic  understrnd,- fron  the  record,  thrt  the 


Gmirn  Icrders  did  not  consider  Jrnrn's  fttitudo  cs 


cooperctlvo.  The  record  is  rlso  clerr  th:  t  Jcprn  did 

not  wish  GcrRcny  to  po  to  wrr  rgeinst  Soviet  Union  rnd 

counselled  her  rgsint  it.  Gerainy  eld  not  consider  Jcnoi 

obllgrted  in  r.ny  r/ry  to  rssist  her  in  the  wr.r  r.gainst 

Russir. ,  Th^re  wrs  no  obligrtion  on  the  cert  of  Jmrn 

to  join.  Jrprn  hrd  through  her  diplonrtic  rclrtions 

prevented  Gcrnr.ny  from  cr(  eting  r  sltUi  tlon  which  would 

2 

bring  Jrprn  into  conflict  with  the  Soviet  Union.  By 
entering  into  the  Neutrrllty  Pret  with  Russir  in  1941 
Jrprn  c.nnounced  to  the  world  thrt  she*  wrnted  to  rcracln 
frlcdns  with  Russir.  It  wrs  quite  r.pprrcnt  rt  thrt 
tine  thrt  friendly  relations  between  Gerracny  rnd  Russlc 

t 

could  not  be  expected  for  long.  This  diplonrtlc  r.ovc 
by  Jnpen  ncgrtlves  rny  pirn  of  cooperction  between 
G».rcrny  riid  Jrprn  vls-c-vis  Soviet  Russir.  These  ere 
the  rar  Jor  topics  discussed  in  the  Russian  Sunnrtlon. 

The  d.ctrils  of  the  border  incidents,  the  nedirtion 
tr  Iks  rnd  the  othi.r  ooliticrl  nrncuvers  which  involved 


Jrprn  rnd  Russir  rnd  Gerarny  rro  covered  elsewhere 
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The  Russirn  clrios  of  Jtprncsc  rggression  r.galn^t  her 
ernnot  be  t^ken  too  seriously.  Th.  relftions  of  Russir 
with  G(  rr.cny  rre  not  in  issue  here.  The  proof,  the.  fret 
end  histroy  contrrdicts  the  Russirn  story  so  conuletely 
thrt  this  brief  reference  to  their  claims  should  be 
liMited  to  the  weight  which  they  rttr.ch  to  the  strtc- 
inents  of  Ott  rnd  Strhncr,  rnc*  Pedersdorff .  Let  us 
rnrlyze  for  r  moment  the  reference  "the  tclegrnns 

1 

of  the  well  inforracd  Gernrn  enbossrdor  in  Tokyo,  Ott" 

tnc  conprre  it  to  the  frets. 

With  the  exception  of  one  witness  the  ease  of 

the  prosecution  in  this  phrsc  wrs  besed  unon  one-sided 

self-serving  documents  produced  from  the  Germen  files, 

expressiug  more  r  hope  or  prrycr  thrn  the  true  stete 

of  frets.  Most  of  the  documentrry  evidence  originrting 

in  Jf.prn  erne  from  the  Germnn  /inbr  ssedor  Eugen  Ott, 

/ccording  to  his  own  story  the  documents  effecting  the 

tccusc'd  in  the  dock  were  exr.rgcrrtions,  product  of  his 

own  inrginction  rnd  not  brsed  upon  fr.cts,  but  ar.nu- 

fretured  to  promote  his  own  selfish  interests  further. 

Proof  wrs  offered  but  refused,  which  wrs  designed  to 

corroborrtc  whrt  Anbrssrdor  SHIRATORI  strtes  in  his 
2 

testimony.  Before  the  Tribune!  rttenpts  to  place  rny 

(1.  H-156.  Pr gc  K-125. 

2.  DP.  3087,  DL3086) 
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vcluc  on  the  docunents  of  \irtilch  Euecn  Ott  wrs  the 
ruthor  we  invite  their  serious  rttcntlon  to  this 
strtenent,  "Much  of  /.nbcssrdor  Ott's  inforr.irtlon,  such 

cs  it  v/rs  rnd  fclse  rs  it  wrs,  I  cm  Infor-icd  erne  froa 
the  confiecntlcl  socrettry  of  Prince  KONOYE,  one  02AKI, 
Hide  ml  who  wrs  I'tcr  tried  end  executed.  OZAKI  wr.s  r 

coiiniunlst  rnd.  rssoclr.te  of  Sorge  (Dcf.  Doc.  2878, 

E-x.  3595»  record  pnpc  35053)*  Gernrn  by  birth,  but, 

rs  I  ru  further  inforned,  r.  Russirn  spy  who  hrd  worked 
his  w  y  rs  r.  newsproernm  into  the  confidence  of 

Gcntrrl  Ott." 

If  the  prosecution  hed  vvtntcd  the  frets  they 
should  htve  produced  Ott  for  cross-txrnlnotlon.  While 

Anbessedor  Ott  wrs  resting  in  Peking,  Chine,  the  Chinese 
Governnent  renorted: 

"The  Mission  v/ishes  to  Inforri  the  Dlplonctlc 
Section  thrt  the  rbove-nentloned  enclosures  were  sub¬ 
mitted.  to  the  Hinlstry  of  Foreign  Affrirs  rs  requested 
rnd  thrt  the  Mission  hrs  Just  received  t  reply  fron 
the 'Irtcr  steting  thrt  the  scld  Eugen  Ott  wrs  sent 
(to  Peiping  by  the  GHQ  in  April  1946  rnd  wrs  brought 
b.  ck  to  Tokyo  fron  Shrnphri  in  Mry  1946,  not  being 
herrd  of  in  Chine  since  thf.t  tine. 

The  srld  enclosures  rre  herewith  returned," 
Acbr.ssf.dor  Ott  wr.s  questioned  in  Shrnghcl  the 
dry  before  ho  wrs  sent  brek  to  Gcrr.cny, 


■  r  ,-^f 


[’/•At 

*3,037  ‘  •liU. 


T^Yr'“Tflb\lnftl  l^  Tnvlttc?.  lb'6  discount  the  vcluc 
)f  the  c’oeunents  Issued  by  Ott.  Wo  brond  hln  rs  rulliblo 
nd  since  in  the  Innrucgo  of  the  President  "thrt  non 
if  id  c  lot,"  it  v/oulO  be  quite  unjust  to  give  it  rny 


/eight. 


Since  it  is  quite  difficult  to  cross-cxtninc 


'  document,  we  considered  it  in  the  best  interests  of 
Justice  rnd  the  discovery  of  frets  thrt  Ott  be  here 
'or  opr  cross-cxrcinrtlon.  Since  it  is  rrthcr  difficult 
:o  discredit  one's  own  witness  we  were  seriously  hrndi- 
jrpped  in  bringing  the  truth  to  the  Tribune 1,  This  wes 

I 

;hc  duty  of  the  prosecution.  They  chose  to  offer  only 
:hc  few  distorted  documents  from  r  volume  6, COO  which 
:lone  could  give  the  whole  nicture.  From  the  standpoint 
>f  the  personal  interest  of  /Lribcssedor  Ott  in  promoting 
ilmself,.  from  his  uncertain  position  in  the  confidence. 

'f  his  superiors,  keeping  in  mind  the  source  of  his 
nfornrtion  rnd  the  refusal  of  the  Tribunal  to  entertain 

l 

he  opinion  of  Ambassadors  generally,  especially  Grew, 
rr Iglc  and  NOMURA,  KURUSU  and  others,  it  is  Incon- 
civrble  that  much  importance  will  be  nlcced  unon  the 
ttcrings  of  rn  indiscreet  impotent  diplomat. 


•  COMCLUSlOh 

1.  It  should  be  noted  that  the  prosecution 

has  seen  fit  to  infiltrate  its  argument  on  the  Gerroan- 

vspanese  relations  into  each  section  of  its  summation 

and  throughout  their  whole  case  against  the  individual 
/ 

accused.  It  would  be  an  understatement  to  say  that 
there  was  repetition.  It  has  been  impossible  for  us 
to  read  the  whole  of  the  some  nineteen  hundred  pages 
and  answer  each  document  and  to  pro')erly  interpret 
the  testimony  of  all  of  their  witnesses  as  well  as 
our  own.  We  must  rely  upon  the  Members  of  the  Tribunal 
to  take  both  arguments  by  the  four  corners  and  overlook 
the  omissions, 

2,  If  the  Tribunal  at  some  future  time  wishes 
to  revievf  our  claims  as  they  relate  to  the  German - 
Japanese-Italian  relations,  this  conclusion  should 
serve  such  a  purpose.  We  liave  shown  conclusively  that 

'the  scope  of  this  inquiry  has  gone  far  beyond  the  author 
ity  granted  by  the  Charter, 

Although  we  appreciate  very  much  all  of  the 
kind  assistance  given  to  us  by  the  Tribunal  and  the 
staff  of  SCAP,  we  assert  that  it  v/as  impossible  to  make 
a  full  investigation  of  the  facts  which  were  brought 
into  issue  under  the  wide  sweeping  charges  made  in 
the  Indictment,  especialfy  under  Count  V,  (P,3) _ 
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As  In  the  other  phases  of  the  defense  case 
we  contend  that  the  Potsdam  agreement  was  extended 
arbitrarily  to  embody  offenses  not  Included  In  the 
term  "War  Crimes."  (P.8) 

3.  The  claim  that  the  three  nations  of 
Japan^  Germany  and  Italy  formed  a  conspiracy  Is  prepos¬ 
terous.  (P.14)  That  the  three  nations  conducted  their 
relations  through  the  ordinary  channels  of  diplomacy  Is 
clearly  shown  and  the  manner  in  which  the  sovereign 
rights  of  nations  are  exercised  is  not  a  matter  of 
Judicial  review,  but  a  political  question  beyond  the 
competency  of  courts  of  any  land.  (P.l?) 

4.  The  Anti-Comintern  Pact  and  the  protocol 
were  weak,  defensive  agreements  clearly  within  the 
sovereign  right  of  the  nations  to  negotiate  and  exe¬ 
cute,  without  interference  or  censure  from  other  nations. 
(PP.  16-17-18) 

'  That  the  meaning  of  the  pact  is  clear  from 

Its  context,  not  ambiguous  and  subject  to  the  ordinary 
rule  of  law  as  to  the  interpretation  of  international 
treaties.  (P.  19) 

The  treaty  relationships  between  Japan  and 
Germany  were  approved  in  the  usual  parliamentary  man¬ 
ner,  authorized  by  the  constitution  and  approved  by 
the  Privy  Council.  They  were  diplomatic  agreements _ 


of  a  political  nature,  not  reviewable  by  any  tribunal 


then  in  existence  or  authorized  to  be  created 


4.  Germany  approached  Japan  for  closer  rela¬ 
tions  in  1938-1939  after  the  Anti-Comintern  Pact  had 
been  extended  to  other  nations.  The  negotiations 
failed  due  to  the  difference  of  opinion  of  the  two 
governments  on  the  "Vi’ar  participation"  clauses.  The 
negotiations  were  considered  by  seventy  cabinet  meet¬ 
ings,  which  negatives  any  idea  of  totalitarian  decision 
or  dictator  rule  in  Japan.  V/hat  Japan  and  Germany 
failed  to  agree  upon  in  two  years,  Ribbentrop  and 
Stalin  agreed  upon  in  a  few  hours,  August  23,  1939* 


5.  When  Germany  and  Russia  entered  into 

2. 

their  Non-Aggression  Pact  in  August  23,  1939,  this 

destroyed  the  Anti-Cominterr 


caused  great  shock  in  Japan, 

Pact,  violated  the  secret  protocol  and  reopened  Japan- 

ese-American  relations,  changed  the  government  in  Japan 

and  permitted  Hitler  to  have  a  free  rein  to  overrun 

Europe,  ,  Ambassador  OSHIKiA  resigned  because  he  had 

failed  in  his  mission  to  keep  his  country  informed  on 

the  relations  of  Germany  to  Russia.  Japanese-German 

(2,  If  aggressive  war  is  a  crime,  why  do  nations  enter 
into  non-aggression  pacts,  don't  they  believe  it 
either?  It  isn't  necessary  to  make  a  contract  not 
to  break  a  law,  T.';e  vory  tern  non-aggression  pact 
negatives  the  existence  of  a  law  against  aggression 


relations  remained  cool  for  a  year.  ARITA  considers 
closer  ties  with  Germany.  YONAI  Cabinet  fell  under 
American  pressure  (PP.  34—40) 

6.  When  the  second  KONOYE  Cabinet  was  organ¬ 
ized  and  IokTSUOKA  became  Foreign  Minister,  feelers  were 
sent  to  Germany  through  Ambassador  KUIlUSU  who  suc¬ 
ceeded  Ambassador  OSHIMA  in  Berlin.  As  a  result  Envoy 


Stahmer  was  dispatched  to  Tokyo  to  determine  the  true 
situation.  The  picture  was  confused.  In  the  meantime 
the  Four  Ministers'  Conference  was  held  and  a  program 
adopted  upon  which  the  negotiations  for  the  Tripartite 
Pact  were  concluded.  Within  twenty  days  an  agreement 
was  reached  and  the  Tripartite  Pact  became  the  Japan¬ 
ese  policy  upon  the  Issuance  of  the  Imperial  Rescript. 
The  same  kind  of  a  document  which  announced  the  new 
constitution  of  Japan.  This  bound  all  of  the  people  of 
Japan  and  was  published  to  the  world.  The  negotiations 
were  kopt  secret.  Only  MATSUOKA  participated  from  the 
Japanese  side.  Stahmer  and  Ott  from  the  German  side. 
The  objects  of  the  pact  were  clearly  expressed  in  Eng¬ 
lish,  and  its  terms  ere  clear,  concise,  and  brief.  The 
power  to  enter  into  the  agreement  rested  with  the  three 
nations  concerned.  The  v'orld  could  readily  understand 
the  purpose  of  the  pact  --  to  keep  the  United  States 
cut  of  the  vrar  in  Europe  —  to  help  Japan  and  Russia 


\ 


maintain  friendly  relations  v/ith  etch  other  and  v'lth 
Germany,  The  pact  lost  its  effect  when  Germany  went 
to  war  against  Russia  and  when  Japan  and  Americfi  en¬ 
tered  the  Pacific  War,  (PP,  40-48) 

7,  After  the  Tripartite  Pact  was  concluded 
the  first  test  came  when  the  Singapore  question  arose, 
Japan  refused  diplomatically  to  enter  the  war  against 
Britain.  Ribbentrop  used  all  of  the  cunning,  pressure 
and  propaganda  at  his  disposal  to  Induce  Japan  to 
enter  the  war  against  Britain  at  the  darkest  hour  of 
the  war.  Japan  refused.  At  the  outbreak  of  the  German- 
hussian  war,  and  for  many  months  thereafter,  the  Ger¬ 
mans  used  every flploma tic  trick  they  knew  to  Involve 

\ 

Japan  in  their  war  with  Russia,  but  Japan  made  a  neu-  ) 
trality  pact  v/hich  she  stuck  to.  Japan  went  to  war 
with  America  and  Britain,  much  to  the  surprise  of  the 
Germans.  This  was  an  independent  action,  as  was  the 
action  which  Gormanv  took  against  Russia.  The  non- 
separate  pact  was  a  diplomatic  measure  which  proved  to 
bo  ineffective,  Tho  mixed  commissions  wore  propagandis- 
tlc  but  not  helpful,  (PP,  48-65) 

8.  In  our  Analysis  of  Count  V  we  have  empha¬ 
sized  that  this  inquiry  should  be  restricted  to  tho 
acts  of  individuals  os  prescribed  by  tho  Charter  and  not 
to  nations  as  mentioned  in  Count  V,  It  is  quite 


-  \ 


inconceivable  thet  the  framers  of  the  Charter  intended 
to  make  "World  Domination"  or  division  of  the  world 
into  spheres  of  influence,  a  crime  or  offense  agoinst 
humanity.  The  conspiracy  end  the  substantive  offenses 
ore  set  out  in  the  Charter  and  should  be  the  guide 
for  the  maximum  interpretation  of  acts  which  come  within 
the  classification  of  "Crimes -against  Peace."  Although 
no  evidence  has  boon  introduced  in  this  trial  which 


portrays  the  port  \/hich  Itcly  played,  wo  hove  shown 
that  she  was  so  impotent  and  unrolieblo  that  the  Court 
should  take  notice  of  her  status  os  an  ally  of  the 
Allies  and  not  os  a  member  of  the  Axis,  (PP,  67-82) 


9.  Germany's  relation  to  Russia  v/os  found  to 
be  irrelevant  in  this  trial.  It  is  impossible  to  re¬ 
view  the  relations  of  Japan  and  Germany  to  each  other 
v/ithout  invest! gating  tho  diplomatic  relation  betv;eon 
Russia  and  Germany.  We  assume  that  the  Tribunal  by 
this  decision  has  determined  that  this  inquiry  does  not 
extend  to  Japan's  relations  to  the  European  nations 
but  only  to  those  nations  named  in  tho  list  of  com¬ 
plaining  nations,  and  then  only  as  respects  their  Far 
Pel  stern  possessions, 

Japan  devoted  her  foreign  policy  in  great 

part  to  appeasement  of  Soviet  Russia  and  succeeded 

» 

until  tho  last  days  of  the  war  when  she  v/as  attacked. 


contrary  to  tho  Neutrality  Pact.  Soviet  Russia  tried 
to  appease  Nazi  Germany,  but  tho  two  opposite  systems 
of  government  could  not  do  business  with  each  other  for 
long.  The  evidence  upon  vdilch  Russia  relies  to  show 
Japan's  attitude  toward  Soviet  Russia  is  not  worthy  of 
credit,  especially  the  documents  of  Ott  and  the  testi¬ 
mony  of  Prisoner-Of-War  von  Peter sdorff.  The  Tribunal 
is  invited  to  discount  the  value  of  their  statements 
and  take  tho  voluntary,  unbiased  and  authoritative 
statement  of  Ambassador  Stahmer  who  spoke  from  first¬ 
hand  information.  (PP.  82  A-h) 

10.  Although  the  issues  of  fact  are  relative¬ 
ly  simple  in  this  pliase  of  the  case,  the  issues  of  law 
involved  are  complex.  If  this  Tribunal  follows  estab¬ 
lished  principles  of  law  that  "ambassadors  are  not 
responsible  for  tho  ordinary  consequences  of  their  acts 
performed  in  a  foreign  country"  and  that  acts  of  state, 
either  through  their  ministers  of  state  and  agents 
abroad  ore  not  subject  to  judicial  review,  then  the 
legal  Issues  will  be  simple  of  solution.  Sovereignty 
is  tho  keyv/ord  in  international  relations.  Political 
decisions  are  of  tho  sovereign  —  are  not  reviewablo 
by  the  judiciary. 

12.  In  tho  argument  on  the  issues  raised  by 
Count  V  we  assert  that  the  right  to  mrke  treaties  of 


rice  T^niTihalldno'SIe  of  a  sovereign  notion 


Thot  vlolotlons  of  treaties  are  not  crimes  for  which 
individuals  are  responsible  to  third  powers.  We  sug¬ 
gest  further  that  there  is  no  connection  under  the 
Charter  between  For  Eastern  War  Criminals  and  European 
Axis  War  Criminals.  We  call  attention  of  the  Tribunal 


to  the  fact  that  the  prosecution  is  asking  a  judgment 
on  diplomatic  correspondence.  Unless  all  of  the  docu- 
ments  are  available  and  offered,  no  true  picture  can  be 
determined.  This  Tribunal  would  not  be  Justified  in 
returning  a  Judgment  baaed  upon  the  facts  it  has  before 
it  on  the  issues  raised  in  Count  V.  The  history  of 
Japanese  policy  during  the  period  of  the  Indictment 
shows  seventeen  foreign  ministers.  This  should  dispel 
any  illusion  of  continuity  of  foreign  policy.  (PP. 90-111) 
Going  down  now  to  — 


THE  PRESIDENT J  Leave  that  until  morning 


Mr.  Cunningham 


Wo  will  recess  until  half  post  nine  tomorrow 


morning 


(Whereupon,  at  1600,  on  adjournment 
was  taken  until  Wednesday,  10  March  194-8,  at 


